THE UNIQUENESS OF THE AMERICAN COPYRIGHT SYSTEM

Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340 (1991)

O’CONNOR, Justice:

This case requires us to clarify the extent of copyright protection available to telephone directory
white pages.

Rural Telephone Service Company, Inc., is a certified public utility that provides telephone
service to several communities in northwest Kansas. It is subject to a state regulation that requires all
telephone companies operating in Kansas to issue annually an updated telephone directory. Accordingly,
as a condition of its monopoly franchise, Rural publishes a typical telephone directory, consisting of
white pages and yellow pages. The white pages list in alphabetical order the names of Rural’s subscribers,
together with their towns and telephone numbers. The yellow pages list Rural’s business subscribers
alphabetically by category and feature classified advertisements of various sizes. Rural distributes its
directory free of charge to its subscribers, but earns revenue by selling yellow pages advertisements.

Feist Publications, Inc., is a publishing company that specializes in area-wide telephone
directories. Unlike a typical directory, which covers only a particular calling area, Feist’s area-wide
directories cover a much larger geographical range, reducing the need to call directory assistance or
consult multiple directories. The Feist directory that is the subject of this litigation covers 11 different
telephone service areas in 15 counties and contains 46,878 white pages listings—compared to Rural’s
approximately 7,700 listings. Like Rural’s directory, Feist’s is distributed free of charge and includes both
white pages and yellow pages. Feist and Rural compete vigorously for yellow pages advertising.

As the sole provider of telephone service in its service area, Rural obtains subscriber information
quite easily. Persons desiring telephone service must apply to Rural and provide their names and
addresses; Rural then assigns them a telephone number. Feist is not a telephone company, let alone one
with monopoly status, and therefore lacks independent access to any subscriber information. To obtain
white pages listings for its area-wide directory, Feist approached each of the 11 telephone companies
operating in northwest Kansas and offered to pay for the right to use its white pages listings.

Of the 11 telephone companies, only Rural refused to license its listings to Feist. Rural’s refusal
created a problem for Feist, as omitting these listings would have left a gaping hole in its area-wide
directory, rendering it less attractive to potential yellow pages advertisers. In a decision subsequent to that
which we review here, the District Court determined that this was precisely the reason Rural refused to
license its listings. The refusal was motivated by an unlawful purpose “to extend its monopoly in
telephone service to a monopoly in yellow pages advertising.”

Unable to license Rural’s white pages listings, Feist used them without Rural’s consent. Feist
began by removing several thousand listings that fell outside the geographic range of its area-wide
directory, then hired personnel to investigate the 4,935 that remained. These employees verified the data
reported by Rural and sought to obtain additional information. As a result, a typical Feist listing includes
the individual’s street address; most of Rural’s listings do not. Notwithstanding these additions, however,
1,309 of the 46,878 listings in Feist’s 1983 directory were identical to listings in Rural’s 1982-1983 white
pages. Four of these were fictitious listings that Rural had inserted into its directory to detect copying.

Rural sued for copyright infringement in the District Court for the District of Kansas taking the
position that Feist, in compiling its own directory, could not use the information contained in Rural’s
white pages. Rural asserted that Feist’s employees were obliged to travel door-to-door or conduct a
telephone survey to discover the same information for themselves. Feist responded that such efforts were
economically impractical and, in any event, unnecessary because the information copied was beyond the
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scope of copyright protection. The District Court granted summary judgment to Rural, explaining that
“courts have consistently held that telephone directories are copyrightable” and citing a string of lower
court decisions. In an unpublished opinion, the Court of Appeals for the Tenth Circuit affirmed “for
substantially the reasons given by the district court.” We granted certiorari to determine whether the
copyright in Rural’s directory protects the names, towns, and telephone numbers copied by Feist.

I
A

This case concerns the interaction of two well-established propositions. The first is that facts are
not copyrightable; the other, that compilations of facts generally are. Each of these propositions possesses
an impeccable pedigree. That there can be no valid copyright in facts is universally understood. The most
fundamental axiom of copyright law is that “no author may copyright his ideas or the facts he narrates.”
Rural wisely concedes this point, noting in its brief that “facts and discoveries, of course, are not
themselves subject to copyright protection.” At the same time, however, it is beyond dispute that
compilations of facts are within the subject matter of copyright. Compilations were expressly mentioned
in the Copyright Act of 1909, and again in the Copyright Act of 1976.

There is an undeniable tension between these two propositions. Many compilations consist of
nothing but raw data—i. e., wholly factual information not accompanied by any original written
expression. On what basis may one claim a copyright in such a work? Common sense tells us that 100
uncopyrightable facts do not magically change their status when gathered together in one place. Yet
copyright law seems to contemplate that compilations that consist exclusively of facts are potentially
within its scope.

The key to resolving the tension lies in understanding why facts are not copyrightable. The sine
gua non of copyright is originality. To qualify for copyright protection, a work must be original to the
author. Original, as the term is used in copyright, means only that the work was independently created by
the author (as opposed to copied from other works), and that it possesses at least some minimal degree of
creativity. To be sure, the requisite level of creativity is extremely low; even a slight amount will suffice.
The vast majority of works make the grade quite easily, as they possess some creative spark, “no matter
how crude, humble or obvious” it might be. Originality does not signify novelty; a work may be original
even though it closely resembles other works so long as the similarity is fortuitous, not the result of
copying. To illustrate, assume that two poets, each ignorant of the other, compose identical poems.
Neither work is novel, yet both are original and, hence, copyrightable.

Originality is a constitutional requirement. The source of Congress’ power to enact copyright
laws is Article I, § 8, cl. 8, of the Constitution, which authorizes Congress to “secure for limited Times to
Authors . . . the exclusive Right to their respective Writings.” In two decisions from the late 19th
century—The Trade-Mark Cases and Burrow-Giles Lithographic Co. v. Sarony—this Court defined the
crucial terms “authors” and “writings.” In so doing, the Court made it unmistakably clear that these terms
presuppose a degree of originality.

In The Trade-Mark Cases, the Court addressed the constitutional scope of “writings.” For a
particular work to be classified “under the head of writings of authors,” the Court determined, “originality
is required.” The Court explained that originality requires independent creation plus a modicum of
creativity: “While the word writings may be liberally construed, as it has been, to include original designs
for engraving, prints, &c., it is only such as are original, and are founded in the creative powers of the
mind. The writings which are to be protected are the fruits of intellectual labor, embodied in the form of
books, prints, engravings, and the like.”

In Burrow-Giles, the Court distilled the same requirement from the Constitution’s use of the word
“authors.” The Court defined “author,” in a constitutional sense, to mean “he to whom anything owes its
origin; originator; maker.” As in The Trade-Mark Cases, the Court emphasized the creative component of
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originality. It described copyright as being limited to “original intellectual conceptions of the author,” and
stressed the importance of requiring an author who accuses another of infringement to prove “the
existence of those facts of originality, of intellectual production, of thought, and conception.”

The originality requirement articulated in The Trade-Mark Cases and Burrow-Giles remains the
touchstone of copyright protection today. It is the very “premise of copyright law.” Leading scholars
agree on this point. As one pair of commentators succinctly puts it: “The originality requirement is
constitutionally mandated for all works.”

It is this bedrock principle of copyright that mandates the law’s seemingly disparate treatment of
facts and factual compilations. “No one may claim originality as to facts.” This is because facts do not
owe their origin to an act of authorship. The distinction is one between creation and discovery: The first
person to find and report a particular fact has not created the fact; he or she has merely discovered its
existence. To borrow from Burrow-Giles, one who discovers a fact is not its “maker” or “originator.”
“The discoverer merely finds and records.” Census takers, for example, do not “create” the population
figures that emerge from their efforts; in a sense, they copy these figures from the world around them.
Census data therefore do not trigger copyright because these data are not “original” in the constitutional
sense. The same is true of all facts—scientific, historical, biographical, and news of the day. “They may
not be copyrighted and are part of the public domain available to every person.”

Factual compilations, on the other hand, may possess the requisite originality. The compilation
author typically chooses which facts to include, in what order to place them, and how to arrange the
collected data so that they may be used effectively by readers. These choices as to selection and
arrangement, so long as they are made independently by the compiler and entail a minimal degree of
creativity, are sufficiently original that Congress may protect such compilations through the copyright
laws. Thus, even a directory that contains absolutely no protectible written expression, only facts, meets
the constitutional minimum for copyright protection if it features an original selection or arrangement.

This protection is subject to an important limitation. The mere fact that a work is copyrighted
does not mean that every element of the work may be protected. Originality remains the sine qua non of
copyright; accordingly, copyright protection may extend only to those components of a work that are
original to the author. Thus, if the compilation author clothes facts with an original collocation of words,
he or she may be able to claim a copyright in this written expression. Others may copy the underlying
facts from the publication, but not the precise words used to present them. In Harper & Row, for example,
we explained that President Ford could not prevent others from copying bare historical facts from his
autobiography, but that he could prevent others from copying his “subjective descriptions and portraits of
public figures.” Where the compilation author adds no written expression but rather lets the facts speak
for themselves, the expressive element is more elusive. The only conceivable expression is the manner in
which the compiler has selected and arranged the facts. Thus, if the selection and arrangement are
original, these elements of the work are eligible for copyright protection. No matter how original the
format, however, the facts themselves do not become original through association.

This inevitably means that the copyright in a factual compilation is thin. Notwithstanding a valid
copyright, a subsequent compiler remains free to use the facts contained in another’s publication to aid in
preparing a competing work, so long as the competing work does not feature the same selection and
arrangement. As one commentator explains it: “No matter how much original authorship the work
displays, the facts and ideas it exposes are free for the taking. . . . The very same facts and ideas may be
divorced from the context imposed by the author, and restated or reshuffled by second comers, even if the
author was the first to discover the facts or to propose the ideas.”

It may seem unfair that much of the fruit of the compiler’s labor may be used by others without
compensation. As Justice Brennan has correctly observed, however, this is not “some unforeseen
byproduct of a statutory scheme.” It is, rather, “the essence of copyright,” and a constitutional
requirement. The primary objective of copyright is not to reward the labor of authors, but “to promote the
Progress of Science and useful Arts.” To this end, copyright assures authors the right to their original
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expression, but encourages others to build freely upon the ideas and information conveyed by a work.
This principle, known as the idea/expression or fact/expression dichotomy, applies to all works of
authorship. As applied to a factual compilation, assuming the absence of original written expression, only
the compiler’s selection and arrangement may be protected; the raw facts may be copied at will. This
result is neither unfair nor unfortunate. It is the means by which copyright advances the progress of
science and art.

This Court has long recognized that the fact/expression dichotomy limits severely the scope of
protection in fact-based works. More than a century ago, the Court observed: “The very object of
publishing a book on science or the useful arts is to communicate to the world the useful knowledge
which it contains. But this object would be frustrated if the knowledge could not be used without
incurring the guilt of piracy of the book.” We reiterated this point in Harper & Row:

“No author may copyright facts or ideas. The copyright is limited to those aspects of the work—
termed ‘expression’—that display the stamp of the author’s originality.

“Copyright does not prevent subsequent users from copying from a prior author’s work those
constituent elements that are not original—for example . . . facts, or materials in the public domain—as
long as such use does not unfairly appropriate the author’s original contributions.”

This, then, resolves the doctrinal tension: Copyright treats facts and factual compilations in a
wholly consistent manner. Facts, whether alone or as part of a compilation, are not original and therefore
may not be copyrighted. A factual compilation is eligible for copyright if it features an original selection
or arrangement of facts, but the copyright is limited to the particular selection or arrangement. In no event
may copyright extend to the facts themselves.

B

As we have explained, originality is a constitutionally mandated prerequisite for copyright
protection. The Court’s decisions announcing this rule predate the Copyright Act of 1909, but ambiguous
language in the 1909 Act caused some lower courts temporarily to lose sight of this requirement.

The 1909 Act embodied the originality requirement, but not as clearly as it might have. The
subject matter of copyright was set out in 88 3 and 4 of the Act. Section 4 stated that copyright was
available to “all the writings of an author.” By using the words “writings” and “author”—the same words
used in Article 1, § 8, of the Constitution and defined by the Court in The Trade-Mark Cases and Burrow-
Giles—the statute necessarily incorporated the originality requirement articulated in the Court’s
decisions. It did so implicitly, however, thereby leaving room for error.

Section 3 was similarly ambiguous. It stated that the copyright in a work protected only “the
copyrightable component parts of the work.” It thus stated an important copyright principle, but failed to
identify the specific characteristic—originality—that determined which component parts of a work were
copyrightable and which were not.

Most courts construed the 1909 Act correctly, notwithstanding the less-than-perfect statutory
language. They understood from this Court’s decisions that there could be no copyright without
originality. As explained in the Nimmer treatise: “The 1909 Act neither defined originality, nor even
expressly required that a work be ‘original’ in order to command protection. However, the courts
uniformly inferred the requirement from the fact that copyright protection may only be claimed by
‘authors’. . . . It was reasoned that since an author is ‘the . . . creator, originator’ it follows that a work is
not the product of an author unless the work is original.”

But some courts misunderstood the statute. These courts ignored 88 3 and 4, focusing their
attention instead on 8 5 of the Act. Section 5, however, was purely technical in nature: It provided that a
person seeking to register a work should indicate on the application the type of work, and it listed 14
categories under which the work might fall. One of these categories was “books, including composite and
cyclopaedic works, directories, gazetteers, and other compilations.” § 5(a). Section 5 did not purport to
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say that all compilations were automatically copyrightable. Indeed, it expressly disclaimed any such
function, pointing out that “the subject-matter of copyright is defined in section four.” Nevertheless, the
fact that factual compilations were mentioned specifically in 8 5 led some courts to infer erroneously that
directories and the like were copyrightable per se, “without any further or precise showing of original—
personal—authorship.”

Making matters worse, these courts developed a new theory to justify the protection of factual
compilations. Known alternatively as “sweat of the brow” or “industrious collection, “ the underlying
notion was that copyright was a reward for the hard work that went into compiling facts. The classic
formulation of the doctrine appeared in Jeweler’s Circular Publishing Co.:

“The right to copyright a book upon which one has expended labor in its preparation does not
depend upon whether the materials which he has collected consist or not of matters which are publici
juris, or whether such materials show literary skill or originality, either in thought or in language, or
anything more than industrious collection. The man who goes through the streets of a town and puts down
the names of each of the inhabitants, with their occupations and their street number, acquires material of
which he is the author”.

The “sweat of the brow” doctrine had numerous flaws, the most glaring being that it extended
copyright protection in a compilation beyond selection and arrangement—the compiler’s original
contributions—to the facts themselves. Under the doctrine, the only defense to infringement was
independent creation. A subsequent compiler was ‘“not entitled to take one word of information
previously published,” but rather had to “independently work out the matter for himself, so as to arrive at
the same result from the same common sources of information.” “Sweat of the brow” courts thereby
eschewed the most fundamental axiom of copyright law—that no one may copyright facts or ideas.

Decisions of this Court applying the 1909 Act make clear that the statute did not permit the
“sweat of the brow” approach. The best example is International News Service v. Associated Press. In
that decision, the Court stated unambiguously that the 1909 Act conferred copyright protection only on
those elements of a work that were original to the author. International News Service had conceded taking
news reported by Associated Press and publishing it in its own newspapers. Recognizing that § 5 of the
Act specifically mentioned ““periodicals, including newspapers,’ the Court acknowledged that news
articles were copyrightable. It flatly rejected, however, the notion that the copyright in an article extended
to the factual information it contained: “The news element—the information respecting current events
contained in the literary production—is not the creation of the writer, but is a report of matters that
ordinarily are publici juris; it is the history of the day.”

Without a doubt, the “sweat of the brow” doctrine flouted basic copyright principles. Throughout
history, copyright law has “recognized a greater need to disseminate factual works than works of fiction
or fantasy.” Accord, Gorman, Fact or Fancy: The Implications for Copyright, 29 J. Copyright Soc. 560,
563 (1982). But “sweat of the brow” courts took a contrary view; they handed out proprietary interests in
facts and declared that authors are absolutely precluded from saving time and effort by relying upon the
facts contained in prior works. In truth, “it is just such wasted effort that the proscription against the
copyright of ideas and facts . . . [is] designed to prevent.” “Protection for the fruits of such research . . .
may in certain circumstances be available under a theory of unfair competition. But to accord copyright
protection on this basis alone distorts basic copyright principles in that it creates a monopoly in public
domain materials without the necessary justification of protecting and encouraging the creation of
‘writings’ by ‘authors.”*

C

“Sweat of the brow” decisions did not escape the attention of the Copyright Office. When
Congress decided to overhaul the copyright statute and asked the Copyright Office to study existing
problems, the Copyright Office promptly recommended that Congress clear up the confusion in the lower
courts as to the basic standards of copyrightability. The Register of Copyrights explained in his first
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report to Congress that “originality” was a “basic requisite” of copyright under the 1909 Act, but that “the
absence of any reference to [originality] in the statute seems to have led to misconceptions as to what is
copyrightable matter.” The Register suggested making the originality requirement explicit.

Congress took the Register’s advice. In enacting the Copyright Act of 1976, Congress dropped
the reference to “all the writings of an author” and replaced it with the phrase “original works of
authorship.” In making explicit the originality requirement, Congress announced that it was merely
clarifying existing law: “The two fundamental criteria of copyright protection [are] originality and
fixation in tangible form. . . . The phrase ‘original works of authorship,” which is purposely left
undefined, is intended to incorporate without change the standard of originality established by the courts
under the present [1909] copyright statute.” This sentiment was echoed by the Copyright Office: “Our
intention here is to maintain the established standards of originality. . . .”

To ensure that the mistakes of the “sweat of the brow” courts would not be repeated, Congress
took additional measures. For example, § 3 of the 1909 Act had stated that copyright protected only the
“copyrightable component parts” of a work, but had not identified originality as the basis for
distinguishing those component parts that were copyrightable from those that were not. The 1976 Act
deleted this section and replaced it with § 102(b), which identifies specifically those elements of a work
for which copyright is not available: “In no case does copyright protection for an original work of
authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or
discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such
work.” Section 102(b) is universally understood to prohibit any copyright in facts. As with § 102(a),
Congress emphasized that § 102(b) did not change the law, but merely clarified it: “Section 102(b) in no
way enlarges or contracts the scope of copyright protection under the present law. Its purpose is to restate
... that the basic dichotomy between expression and idea remains unchanged.”

Congress took another step to minimize confusion by deleting the specific mention of “directories
... and other compilations” in 8 5 of the 1909 Act. As mentioned, this section had led some courts to
conclude that directories were copyrightable per se and that every element of a directory was protected. In
its place, Congress enacted two new provisions. First, to make clear that compilations were not
copyrightable per se, Congress provided a definition of the term “compilation.” Second, to make clear
that the copyright in a compilation did not extend to the facts themselves, Congress enacted § 103.

The definition of “compilation” is found in § 101 of the 1976 Act. It defines a “compilation” in
the copyright sense as “a work formed by the collection and assembling of preexisting materials or of data
that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an
original work of authorship” (emphasis added).

The purpose of the statutory definition is to emphasize that collections of facts are not
copyrightable per se. It conveys this message through its tripartite structure, as emphasized above by the
italics. The statute identifies three distinct elements and requires each to be met for a work to qualify as a
copyrightable compilation: (1) the collection and assembly of pre-existing material, facts, or data; (2) the
selection, coordination, or arrangement of those materials; and (3) the creation, by virtue of the particular
selection, coordination, or arrangement, of an “original” work of authorship. “This tripartite conjunctive
structure is self-evident, and should be assumed to ‘accurately express the legislative purpose.’

At first glance, the first requirement does not seem to tell us much. It merely describes what one
normally thinks of as a compilation—a collection of pre-existing material, facts, or data. What makes it
significant is that it is not the sole requirement. It is not enough for copyright purposes that an author
collects and assembles facts. To satisfy the statutory definition, the work must get over two additional
hurdles. In this way, the plain language indicates that not every collection of facts receives copyright
protection. Otherwise, there would be a period after “data.”

The third requirement is also illuminating. It emphasizes that a compilation, like any other work,
is copyrightable only if it satisfies the originality requirement (“an original work of authorship”).
Although 8§ 102 states plainly that the originality requirement applies to all works, the point was
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emphasized with regard to compilations to ensure that courts would not repeat the mistake of the “sweat
of the brow” courts by concluding that fact-based works are treated differently and measured by some
other standard. As Congress explained it, the goal was to “make plain that the criteria of copyrightable
subject matter stated in section 102 apply with full force to works . . . containing preexisting material.”

The key to the statutory definition is the second requirement. It instructs courts that, in
determining whether a fact-based work is an original work of authorship, they should focus on the manner
in which the collected facts have been selected, coordinated, and arranged. This is a straight-forward
application of the originality requirement. Facts are never original, so the compilation author can claim
originality, if at all, only in the way the facts are presented. To that end, the statute dictates that the
principal focus should be on whether the selection, coordination, and arrangement are sufficiently original
to merit protection.

Not every selection, coordination, or arrangement will pass muster. This is plain from the statute.
It states that, to merit protection, the facts must be selected, coordinated, or arranged “in such a way” as to
render the work as a whole original. This implies that some “ways” will trigger copyright, but that others
will not. Otherwise, the phrase “in such a way” is meaningless and Congress should have defined
“compilation” simply as “a work formed by the collection and assembly of preexisting materials or data
that are selected, coordinated, or arranged.” That Congress did not do so is dispositive. In accordance with
“the established principle that a court should give effect, if possible, to every clause and word of a
statute,” we conclude that the statute envisions that there will be some fact-based works in which the
selection, coordination, and arrangement are not sufficiently original to trigger copyright protection.

As discussed earlier, however, the originality requirement is not particularly stringent. A compiler
may settle upon a selection or arrangement that others have used; novelty is not required. Originality
requires only that the author make the selection or arrangement independently (i. e., without copying that
selection or arrangement from another work), and that it display some minimal level of creativity.
Presumably, the vast majority of compilations will pass this test, but not all will. There remains a narrow
category of works in which the creative spark is utterly lacking or so trivial as to be virtually nonexistent.
Such works are incapable of sustaining a valid copyright.

Even if a work qualifies as a copyrightable compilation, it receives only limited protection. This
is the point of § 103 of the Act. Section 103 explains that “the subject matter of copyright . . . includes
compilations,” § 103(a), but that copyright protects only the author’s original contributions—not the facts
or information conveyed:

“The copyright in a compilation . . . extends only to the material contributed by the author of such
work, as distinguished from the preexisting material employed in the work, and does not imply any
exclusive right in the preexisting material.”

As § 103 makes clear, copyright is not a tool by which a compilation author may keep others
from using the facts or data he or she has collected. “The most important point here is one that is
commonly misunderstood today: copyright . . . has no effect one way or the other on the copyright or
public domain status of the preexisting material.” The 1909 Act did not require, as “sweat of the brow”
courts mistakenly assumed, that each subsequent compiler must start from scratch and is precluded from
relying on research undertaken by another. Rather, the facts contained in existing works may be freely
copied because copyright protects only the elements that owe their origin to the compiler—the selection,
coordination, and arrangement of facts.

In summary, the 1976 revisions to the Copyright Act leave no doubt that originality, not “sweat of
the brow,” is the touchstone of copyright protection in directories and other fact-based works. Nor is there
any doubt that the same was true under the 1909 Act. The 1976 revisions were a direct response to the
Copyright Office’s concern that many lower courts had misconstrued this basic principle, and Congress
emphasized repeatedly that the purpose of the revisions was to clarify, not change, existing law. The
revisions explain with painstaking clarity that copyright requires originality, 8 102(a); that facts are never
original, 8 102(b); that the copyright in a compilation does not extend to the facts it contains, 8 103(b);
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and that a compilation is copyrightable only to the extent that it features an original selection,
coordination, or arrangement, § 101.

The 1976 revisions have proven largely successful in steering courts in the right direction. A good
example is Miller v. Universal City Studios, Inc.: “A copyright in a directory . . . is properly viewed as
resting on the originality of the selection and arrangement of the factual material, rather than on the
industriousness of the efforts to develop the information. Copyright protection does not extend to the facts
themselves, and the mere use of information contained in a directory without a substantial copying of the
format does not constitute infringement” (citation omitted). Additionally, the Second Circuit, which
almost 70 years ago issued the classic formulation of the “sweat of the brow” doctrine in Jeweler’s
Circular Publishing Co., has now fully repudiated the reasoning of that decision. Even those scholars
who believe that “industrious collection” should be rewarded seem to recognize that this is beyond the
scope of existing copyright law.

There is no doubt that Feist took from the white pages of Rural’s directory a substantial amount
of factual information. At a minimum, Feist copied the names, towns, and telephone numbers of 1,309 of
Rural’s subscribers. Not all copying, however, is copyright infringement. To establish infringement, two
elements must be proven: (1) ownership of a valid copyright, and (2) copying of constituent elements of
the work that are original. The first element is not at issue here; Feist appears to concede that Rural’s
directory, considered as a whole, is subject to a valid copyright because it contains some foreword text, as
well as original material in its yellow pages advertisements.

The question is whether Rural has proved the second element. In other words, did Feist, by taking
1,309 names, towns, and telephone numbers from Rural’s white pages, copy anything that was “original”
to Rural? Certainly, the raw data does not satisfy the originality requirement. Rural may have been the
first to discover and report the names, towns, and telephone numbers of its subscribers, but this data does
not “‘owe its origin’* to Rural. Rather, these bits of information are uncopyrightable facts; they existed
before Rural reported them and would have continued to exist if Rural had never published a telephone
directory. The originality requirement “rules out protecting . . . names, addresses, and telephone numbers
of which the plaintiff by no stretch of the imagination could be called the author.”

Rural essentially concedes the point by referring to the names, towns, and telephone numbers as
“preexisting material.” Section 103(b) states explicitly that the copyright in a compilation does not extend
to “the preexisting material employed in the work.”

The question that remains is whether Rural selected, coordinated, or arranged these
uncopyrightable facts in an original way. As mentioned, originality is not a stringent standard; it does not
require that facts be presented in an innovative or surprising way. It is equally true, however, that the
selection and arrangement of facts cannot be so mechanical or routine as to require no creativity
whatsoever. The standard of originality is low, but it does exist. As this Court has explained, the
Constitution mandates some minimal degree of creativity; and an author who claims infringement must
prove “the existence of . . . intellectual production, of thought, and conception.”

The selection, coordination, and arrangement of Rural’s white pages do not satisfy the minimum
constitutional standards for copyright protection. As mentioned at the outset, Rural’s white pages are
entirely typical. Persons desiring telephone service in Rural’s service area fill out an application and Rural
issues them a telephone number. In preparing its white pages, Rural simply takes the data provided by its
subscribers and lists it alphabetically by surname. The end product is a garden-variety white pages
directory, devoid of even the slightest trace of creativity.

Rural’s selection of listings could not be more obvious: It publishes the most basic information—
name, town, and telephone number—about each person who applies to it for telephone service. This is
“selection” of a sort, but it lacks the modicum of creativity necessary to transform mere selection into
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copyrightable expression. Rural expended sufficient effort to make the white pages directory useful, but
insufficient creativity to make it original.

We note in passing that the selection featured in Rural’s white pages may also fail the originality
requirement for another reason. Feist points out that Rural did not truly “select” to publish the names and
telephone numbers of its subscribers; rather, it was required to do so by the Kansas Corporation
Commission as part of its monopoly franchise. Accordingly, one could plausibly conclude that this
selection was dictated by state law, not by Rural.

Nor can Rural claim originality in its coordination and arrangement of facts. The white pages do
nothing more than list Rural’s subscribers in alphabetical order. This arrangement may, technically
speaking, owe its origin to Rural; no one disputes that Rural undertook the task of alphabetizing the
names itself. But there is nothing remotely creative about arranging names alphabetically in a white pages
directory. It is an age-old practice, firmly rooted in tradition and so commonplace that it has come to be
expected as a matter of course. It is not only unoriginal, it is practically inevitable. This time-honored
tradition does not possess the minimal creative spark required by the Copyright Act and the Constitution.

We conclude that the names, towns, and telephone numbers copied by Feist were not original to
Rural and therefore were not protected by the copyright in Rural’s combined white and yellow pages
directory. As a constitutional matter, copyright protects only those constituent elements of a work that
possess more than a de minimis quantum of creativity. Rural’s white pages, limited to basic subscriber
information and arranged alphabetically, fall short of the mark. As a statutory matter, 17 U. S. C. § 101
does not afford protection from copying to a collection of facts that are selected, coordinated, and
arranged in a way that utterly lacks originality. Given that some works must fail, we cannot imagine a
more likely candidate. Indeed, were we to hold that Rural’s white pages pass muster, it is hard to believe
that any collection of facts could fail.

Because Rural’s white pages lack the requisite originality, Feist’s use of the listings cannot
constitute infringement. This decision should not be construed as demeaning Rural’s efforts in compiling
its directory, but rather as making clear that copyright rewards originality, not effort. As this Court noted
more than a century ago, “‘great praise may be due to the plaintiffs for their industry and enterprise in
publishing this paper, yet the law does not contemplate their being rewarded in this way.’*

The judgment of the Court of Appeals is
Reversed.

Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989)

Justice MARSHALL delivered the opinion of the Court.

In this case, an artist and the organization that hired him to produce a sculpture contest the
ownership of the copyright in that work. To resolve this dispute, we must construe the “work made for
hire” provisions of the Copyright Act of 1976 (Act or 1976 Act), 17 U.S.C. 8§ 101 and 201(b), and in
particular, the provision in 8 101, which defines as a “work made for hire” a “work prepared by an
employee within the scope of his or her employment” (hereinafter § 101(1)).

Petitioners are the Community for Creative Non-Violence (CCNV), a nonprofit unincorporated
association dedicated to eliminating homelessness in America, and Mitch Snyder, a member and trustee
of CCNV. In the fall of 1985, CCNV decided to participate in the annual Christmastime Pageant of Peace
in Washington, D.C., by sponsoring a display to dramatize the plight of the homeless. As the District
Court recounted:
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“Snyder and fellow CCNV members conceived the idea for the nature of the display: a sculpture
of a modern Nativity scene in which, in lieu of the traditional Holy Family, the two adult figures and the
infant would appear as contemporary homeless people huddled on a streetside steam grate. The family
was to be black (most of the homeless in Washington being black); the figures were to be life-sized, and
the steam grate would be positioned atop a platform ° pedestal,” or base, within which special-effects
equipment would be enclosed to emit simulated © steam’ through the grid to swirl about the figures. They
also settled upon a title for the work-> Third World America’ -and a legend for the pedestal: ¢ and still
there is no room at the inn.””

Snyder made inquiries to locate an artist to produce the sculpture. He was referred to respondent
James Earl Reid, a Baltimore, Maryland, sculptor. In the course of two telephone calls, Reid agreed to
sculpt the three human figures. CCNV agreed to make the steam grate and pedestal for the statue. Reid
proposed that the work be cast in bronze, at a total cost of approximately $100,000 and taking six to eight
months to complete. Snyder rejected that proposal because CCNV did not have sufficient funds, and
because the statue had to be completed by December 12 to be included in the pageant. Reid then
suggested, and Snyder agreed, that the sculpture would be made of a material known as “Design Cast 62,”
a synthetic substance that could meet CCNV’s monetary and time constraints, could be tinted to resemble
bronze, and could withstand the elements. The parties agreed that the project would cost no more than
$15,000, not including Reid’s services, which he offered to donate. The parties did not sign a written
agreement. Neither party mentioned copyright.

After Reid received an advance of $3,000, he made several sketches of figures in various poses.
At Snyder’s request, Reid sent CCNV a sketch of a proposed sculpture showing the family in a creche
like setting: the mother seated, cradling a baby in her lap; the father standing behind her, bending over her
shoulder to touch the baby’s foot. Reid testified that Snyder asked for the sketch to use in raising funds
for the sculpture. Snyder testified that it was also for his approval. Reid sought a black family to serve as
a model for the sculpture. Upon Snyder’s suggestion, Reid visited a family living at CCNV’s Washington
shelter but decided that only their newly born child was a suitable model. While Reid was in Washington,
Snyder took him to see homeless people living on the streets. Snyder pointed out that they tended to
recline on steam grates, rather than sit or stand, in order to warm their bodies. From that time on, Reid’s
sketches contained only reclining figures.

Throughout November and the first two weeks of December 1985, Reid worked exclusively on
the statue, assisted at various times by a dozen different people who were paid with funds provided in
installments by CCNV. On a number of occasions, CCNV members visited Reid to check on his progress
and to coordinate CCNV’s construction of the base. CCNV rejected Reid’s proposal to use suitcases or
shopping bags to hold the family’s personal belongings, insisting instead on a shopping cart. Reid and
CCNV members did not discuss copyright ownership on any of these visits.

On December 24, 1985, 12 days after the agreed-upon date, Reid delivered the completed statue
to Washington. There it was joined to the steam grate and pedestal prepared by CCNV and placed on
display near the site of the pageant. Snyder paid Reid the final installment of the $15,000. The statue
remained on display for a month. In late January 1986, CCNV members returned it to Reid’s studio in
Baltimore for minor repairs. Several weeks later, Snyder began making plans to take the statue on a tour
of several cities to raise money for the homeless. Reid objected, contending that the Design Cast 62
material was not strong enough to withstand the ambitious itinerary. He urged CCNV to cast the statue in
bronze at a cost of $35,000, or to create a master mold at a cost of $5,000. Snyder declined to spend more
of CCNV’s money on the project.

In March 1986, Snyder asked Reid to return the sculpture. Reid refused. He then filed a certificate
of copyright registration for “Third World America” in his name and announced plans to take the
sculpture on a more modest tour than the one CCNV had proposed. Snyder, acting in his capacity as
CCNV’s trustee, immediately filed a competing certificate of copyright registration.

10
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Snyder and CCNV then commenced this action against Reid and his photographer, Ronald
Purtee, seeking return of the sculpture and a determination of copyright ownership. The District Court
granted a preliminary injunction, ordering the sculpture’s return. After a 2-day bench trial, the District
Court declared that “Third World America” was a “work made for hire” under § 101 of the Copyright Act
and that Snyder, as trustee for CCNV, was the exclusive owner of the copyright in the sculpture. The
court reasoned that Reid had been an “employee” of CCNV within the meaning of § 101(1) because
CCNV was the motivating force in the statue’s production. Snyder and other CCNV members, the court
explained, “conceived the idea of a contemporary Nativity scene to contrast with the national celebration
of the season,” and “directed enough of [Reid’s] effort to assure that, in the end, he had produced what
they, not he, wanted.”

The Court of Appeals for the District of Columbia Circuit reversed and remanded, holding that
Reid owned the copyright because “Third World America” was not a work for hire. Adopting what it
termed the “literal interpretation” of the Act as articulated by the Fifth Circuit in Easter Seal Society for
Crippled Children & Adults of Louisiana, Inc. v. Playboy Enterprises, the court read § 101 as creating “a
simple dichotomy in fact between employees and independent contractors.” Because, under agency law,
Reid was an independent contractor, the court concluded that the work was not “prepared by an
employee” under § 101(1). Nor was the sculpture a “work made for hire” under the second subsection of
8 101 (hereinafter § 101(2)): sculpture is not one of the nine categories of works enumerated in that
subsection, and the parties had not agreed in writing that the sculpture would be a work for hire. The court
suggested that the sculpture nevertheless may have been jointly authored by CCNV and Reid, and
remanded for a determination whether the sculpture is indeed a joint work under the Act.

We granted certiorari to resolve a conflict among the Courts of Appeals over the proper
construction of the “work made for hire” provisions of the Act. We now affirm.

I
A

The Copyright Act of 1976 provides that copyright ownership “vests initially in the author or
authors of the work.” As a general rule, the author is the party who actually creates the work, that is, the
person who translates an idea into a fixed, tangible expression entitled to copyright protection. § 102. The
Act carves out an important exception, however, for “works made for hire.” If the work is for hire, “the
employer or other person for whom the work was prepared is considered the author” and owns the
copyright, unless there is a written agreement to the contrary. § 201(b). Classifying a work as “made for
hire” determines not only the initial ownership of its copyright, but also the copyright’s duration, §
302(c), and the owners’ renewal rights, § 304(a), termination rights, 8 203(a), and right to import certain
goods bearing the copyright, 8§ 601(b)(1). The contours of the work for hire doctrine therefore carry
profound significance for freelance creators-including artists, writers, photographers, designers,
composers, and computer programmers-and for the publishing, advertising, music, and other industries
which commission their works.

Section 101 of the 1976 Act provides that a work is “for hire” under two sets of circumstances:
“ (1) a work prepared by an employee within the scope of his or her employment; or

(2) a work specially ordered or commissioned for use as a contribution to a collective work, as a
part of a motion picture or other audiovisual work, as a translation, as a supplementary work, as a
compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the parties
expressly agree in a written instrument signed by them that the work shall be considered a work made for
hire.”

Petitioners do not claim that the statue satisfies the terms of 8 101(2). Quite clearly, it does not.
Sculpture does not fit within any of the nine categories of “specially ordered or commissioned” works
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enumerated in that subsection, and no written agreement between the parties establishes “Third World
America” as a work for hire.

The dispositive inquiry in this case therefore is whether “Third World America” is “a work
prepared by an employee within the scope of his or her employment” under § 101(1). The Act does not
define these terms. In the absence of such guidance, four interpretations have emerged. The first holds
that a work is prepared by an employee whenever the hiring party retains the right to control the product.
Petitioners take this view. Brief for Petitioners 15; Tr. of Oral Arg. 12. A second, and closely related,
view is that a work is prepared by an employee under § 101(1) when the hiring party has actually wielded
control with respect to the creation of a particular work. This approach was formulated by the Court of
Appeals for the Second Circuit, and adopted by the Fourth Circuit, the Seventh Circuit, and, at times, by
petitioners. A third view is that the term “employee” within § 101(1) carries its common-law agency law
meaning. This view was endorsed by the Fifth Circuit in Easter Seal Society for Crippled Children &
Adults of Louisiana, Inc. v. Playboy Enterprises, and by the Court of Appeals below. Finally, respondent
and numerous amici curiae contend that the term “employee” only refers to “formal, salaried”” employees.
The Court of Appeals for the Ninth Circuit recently adopted this view.

The starting point for our interpretation of a statute is always its language. The Act nowhere
defines the terms “employee” or “scope of employment.” It is, however, well established that “[w]here
Congress uses terms that have accumulated settled meaning under ... the common law, a court must infer,
unless the statute otherwise dictates, that Congress means to incorporate the established meaning of these
terms.” In the past, when Congress has used the term “employee” without defining it, we have concluded
that Congress intended to describe the conventional master-servant relationship as understood by
common-law agency doctrine. Nothing in the text of the work for hire provisions indicates that Congress
used the words “employee” and “employment” to describe anything other than “‘ the conventional
relation of employer and employé.” “On the contrary, Congress’ intent to incorporate the agency law
definition is suggested by § 101(1)’s use of the term, “scope of employment,” a widely used term of art in
agency law.

In past cases of statutory interpretation, when we have concluded that Congress intended terms
such as “employee,” “employer,” and “scope of employment” to be understood in light of agency law, we
have relied on the general common law of agency, rather than on the law of any particular State, to give
meaning to these terms. This practice reflects the fact that “federal statutes are generally intended to have
uniform nationwide application.” Establishment of a federal rule of agency, rather than reliance on state
agency law, is particularly appropriate here given the Act’s express objective of creating national,
uniform copyright law by broadly pre-empting state statutory and common-law copyright regulation. We
thus agree with the Court of Appeals that the term “employee” should be understood in light of the
general common law of agency.

In contrast, neither test proposed by petitioners is consistent with the text of the Act. The
exclusive focus of the right to control the product test on the relationship between the hiring party and the
product clashes with the language of § 101(1), which focuses on the relationship between the hired and
hiring parties. The right to control the product test also would distort the meaning of the ensuing
subsection, § 101(2). Section 101 plainly creates two distinct ways in which a work can be deemed for
hire: one for works prepared by employees, the other for those specially ordered or commissioned works
which fall within one of the nine enumerated categories and are the subject of a written agreement. The
right to control the product test ignores this dichotomy by transforming into a work for hire under 8§
101(1) any “specially ordered or commissioned” work that is subject to the supervision and control of the
hiring party. Because a party who hires a “specially ordered or commissioned” work by definition has a
right to specify the characteristics of the product desired, at the time the commission is accepted, and
frequently until it is completed, the right to control the product test would mean that many works that
could satisfy 8§ 101(2) would already have been deemed works for hire under § 101(1). Petitioners’
interpretation is particularly hard to square with 8 101(2)’s enumeration of the nine specific categories of
specially ordered or commissioned works eligible to be works for hire, e.g., “a contribution to a collective
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work,” “a part of a motion picture,” and “answer material for a test.” The unifying feature of these works
is that they are usually prepared at the instance, direction, and risk of a publisher or producer. By their
very nature, therefore, these types of works would be works by an employee under petitioners’ right to
control the product test.

The actual control test, articulated by the Second Circuit in Aldon Accessories, fares only
marginally better when measured against the language and structure of § 101. Under this test, independent
contractors who are so controlled and supervised in the creation of a particular work are deemed
“employees” under 8 101(1). Thus work for hire status under § 101(1) depends on a hiring party’s actual
control of, rather than right to control, the product. Under the actual control test, a work for hire could
arise under § 101(2), but not under 8 101(1), where a party commissions, but does not actually control, a
product which falls into one of the nine enumerated categories. Nonetheless, we agree with the Court of
Appeals for the Fifth Circuit that “[t]here is simply no way to milk the ¢ actual control’ test of Aldon
Accessories from the language of the statute.” Section 101 clearly delineates between works prepared by
an employee and commissioned works. Sound though other distinctions might be as a matter of copyright
policy, there is no statutory support for an additional dichotomy between commissioned works that are
actually controlled and supervised by the hiring party and those that are not.

We therefore conclude that the language and structure of § 101 of the Act do not support either
the right to control the product or the actual control approaches. The structure of § 101 indicates that a
work for hire can arise through one of two mutually exclusive means, one for employees and one for
independent contractors, and ordinary canons of statutory interpretation indicate that the classification of
a particular hired party should be made with reference to agency law.

This reading of the undefined statutory terms finds considerable support in the Act’s legislative
history. The Act, which almost completely revised existing copyright law, was the product of two decades
of negotiation by representatives of creators and copyright-using industries, supervised by the Copyright
Office and, to a lesser extent, by Congress. Despite the lengthy history of negotiation and compromise
which ultimately produced the Act, two things remained constant. First, interested parties and Congress at
all times viewed works by employees and commissioned works by independent contractors as separate
entities. Second, in using the term “employee,” the parties and Congress meant to refer to a hired party in
a conventional employment relationship. These factors militate in favor of the reading we have found
appropriate.

In 1955, when Congress decided to overhaul copyright law, the existing work for hire provision
was § 62 of the 1909 Copyright Act. It provided that “the word * author’ shall include an employer in the
case of works made for hire.” Because the 1909 Act did not define “employer” or “works made for hire,”
the task of shaping these terms fell to the courts. They concluded that the work for hire doctrine codified
in § 62 referred only to works made by employees in the regular course of their employment. As for
commissioned works, the courts generally presumed that the commissioned party had impliedly agreed to
convey the copyright, along with the work itself, to the hiring party.

In 1961, the Copyright Office’s first legislative proposal retained the distinction between works
by employees and works by independent contractors. After numerous meetings with representatives of the
affected parties, the Copyright Office issued a preliminary draft bill in 1963. Adopting the Register’s
recommendation, it defined “work made for hire” as “a work prepared by an employee within the scope
of the duties of his employment, but not including a work made on special order or commission.”

In response to objections by book publishers that the preliminary draft bill limited the work for
hire doctrine to “employees,” the 1964 revision bill expanded the scope of the work for hire classification
to reach, for the first time, commissioned works. The bill’s language, proposed initially by representatives
of the publishing industry, retained the definition of work for hire insofar as it referred to “employees,”
but added a separate clause covering commissioned works, without regard to the subject matter, “if the
parties so agree in writing.” Those representing authors objected that the added provision would allow
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publishers to use their superior bargaining position to force authors to sign work for hire agreements,
thereby relinquishing all copyright rights as a condition of getting their books published.

In 1965, the competing interests reached a historic compromise, which was embodied in a joint
memorandum submitted to Congress and the Copyright Office, incorporated into the 1965 revision bill,
and ultimately enacted in the same form and nearly the same terms 11 years later, as § 101 of the 1976
Act. The compromise retained as subsection (1) the language referring to “a work prepared by an
employee within the scope of his employment.” However, in exchange for concessions from publishers
on provisions relating to the termination of transfer rights, the authors consented to a second subsection
which classified four categories of commissioned works as works for hire if the parties expressly so
agreed in writing: works for use “as a contribution to a collective work, as a part of a motion picture, as a
translation, or as supplementary work.” The interested parties selected these categories because they
concluded that these commissioned works, although not prepared by employees and thus not covered by
the first subsection, nevertheless should be treated as works for hire because they were ordinarily
prepared “at the instance, direction, and risk of a publisher or producer.” The Supplementary Report
emphasized that only the “four special cases specifically mentioned” could qualify as works made for
hire; “[o]ther works made on special order or commission would not come within the definition.”

In 1966, the House Committee on the Judiciary endorsed this compromise in the first legislative
Report on the revision bills. Retaining the distinction between works by employees and commissioned
works, the House Committee focused instead on “how to draw a statutory line between those works
written on special order or commission that should be considered as works made for hire, and those that
should not.” The House Committee added four other enumerated categories of commissioned works that
could be treated as works for hire: compilations, instructional texts, tests, and atlases. With the single
addition of “answer material for a test,” the 1976 Act, as enacted, contained the same definition of works
made for hire as did the 1966 revision bill, and had the same structure and nearly the same terms as the
1966 bill. Indeed, much of the language of the 1976 House and Senate Reports was borrowed from the
Reports accompanying the earlier drafts.

Thus, the legislative history of the Act is significant for several reasons. First, the enactment of
the 1965 compromise with only minor modifications demonstrates that Congress intended to provide two
mutually exclusive ways for works to acquire work for hire status: one for employees and the other for
independent contractors. Second, the legislative history underscores the clear import of the statutory
language: only enumerated categories of commissioned works may be accorded work for hire status. The
hiring party’s right to control the product simply is not determinative. Indeed, importing a test based on a
hiring party’s right to control, or actual control of, a product would unravel the “‘carefully worked out
compromise aimed at balancing legitimate interests on both sides.”

We do not find convincing petitioners’ contrary interpretation of the history of the Act. They
contend that Congress, in enacting the Act, meant to incorporate a line of cases decided under the 1909
Act holding that an employment relationship exists sufficient to give the hiring party copyright ownership
whenever that party has the right to control or supervise the artist’s work. In support of this position,
petitioners note: “Nowhere in the 1976 Act or in the Act’s legislative history does Congress state that it
intended to jettison the control standard or otherwise to reject the pre-Act judicial approach to identifying
a work for hire employment relationship.”

We are unpersuaded. Ordinarily, “Congress’ silence is just that-silence.” Petitioners’ reliance on
legislative silence is particularly misplaced here because the text and structure of § 101 counsel otherwise.
Furthermore, the structure of the work for hire provisions was fully developed in 1965, and the text was
agreed upon in essentially final form by 1966. At that time, however, the courts had applied the work for
hire doctrine under the 1909 Act exclusively to traditional employees. Indeed, it was not until after the
1965 compromise was forged and adopted by Congress that a federal court for the first time applied the
work for hire doctrine to commissioned works. Congress certainly could not have “jettisoned” a line of
cases that had not yet been decided.
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Finally, petitioners’ construction of the work for hire provisions would impede Congress’
paramount goal in revising the 1976 Act of enhancing predictability and certainty of copyright ownership.
In a “copyright marketplace,” the parties negotiate with an expectation that one of them will own the
copyright in the completed work. With that expectation, the parties at the outset can settle on relevant
contractual terms, such as the price for the work and the ownership of reproduction rights.

To the extent that petitioners endorse an actual control test, CCNV’s construction of the work for
hire provisions prevents such planning. Because that test turns on whether the hiring party has closely
monitored the production process, the parties would not know until late in the process, if not until the
work is completed, whether a work will ultimately fall within § 101(1). Under petitioners’ approach,
therefore, parties would have to predict in advance whether the hiring party will sufficiently control a
given work to make it the author. “If they guess incorrectly, their reliance on © work for hire’ or an
assignment may give them a copyright interest that they did not bargain for.” This understanding of the
work for hire provisions clearly thwarts Congress’ goal of ensuring predictability through advance
planning. Moreover, petitioners’ interpretation “leaves the door open for hiring parties, who have failed to
get a full assignment of copyright rights from independent contractors falling outside the subdivision (2)
guidelines, to unilaterally obtain work-made-for-hire rights years after the work has been completed as
long as they directed or supervised the work, a standard that is hard not to meet when one is a hiring
party.”

In sum, we must reject petitioners’ argument. Transforming a commissioned work into a work by
an employee on the basis of the hiring party’s right to control, or actual control of, the work is
inconsistent with the language, structure, and legislative history of the work for hire provisions. To
determine whether a work is for hire under the Act, a court first should ascertain, using principles of
general common law of agency, whether the work was prepared by an employee or an independent
contractor. After making this determination, the court can apply the appropriate subsection of § 101.

B

We turn, finally, to an application of § 101 to Reid’s production of “Third World America.” In
determining whether a hired party is an employee under the general common law of agency, we consider
the hiring party’s right to control the manner and means by which the product is accomplished. Among
the other factors relevant to this inquiry are the skill required; the source of the instrumentalities and
tools; the location of the work; the duration of the relationship between the parties; whether the hiring
party has the right to assign additional projects to the hired party; the extent of the hired party’s discretion
over when and how long to work; the method of payment; the hired party’s role in hiring and paying
assistants; whether the work is part of the regular business of the hiring party; whether the hiring party is
in business; the provision of employee benefits; ™?° and the tax treatment of the hired party. No one of
these factors is determinative.

Examining the circumstances of this case in light of these factors, we agree with the Court of
Appeals that Reid was not an employee of CCNV but an independent contractor. True, CCNV members
directed enough of Reid’s work to ensure that he produced a sculpture that met their specifications. But
the extent of control the hiring party exercises over the details of the product is not dispositive. Indeed, all
the other circumstances weigh heavily against finding an employment relationship. Reid is a sculptor, a
skilled occupation. Reid supplied his own tools. He worked in his own studio in Baltimore, making daily
supervision of his activities from Washington practicably impossible. Reid was retained for less than two
months, a relatively short period of time. During and after this time, CCNV had no right to assign
additional projects to Reid. Apart from the deadline for completing the sculpture, Reid had absolute
freedom to decide when and how long to work. CCNV paid Reid $15,000, a sum dependent on
“completion of a specific job, a method by which independent contractors are often compensated.” Reid
had total discretion in hiring and paying assistants. “Creating sculptures was hardly ‘ regular business’ for
CCNV.” Indeed, CCNV is not a business at all. Finally, CCNV did not pay payroll or Social Security
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taxes, provide any employee benefits, or contribute to unemployment insurance or workers’ compensation
funds.

Because Reid was an independent contractor, whether “Third World America” is a work for hire
depends on whether it satisfies the terms of § 101(2). This petitioners concede it cannot do. Thus, CCNV
is not the author of “Third World America” by virtue of the work for hire provisions of the Act. However,
as the Court of Appeals made clear, CCNV nevertheless may be a joint author of the sculpture if, on
remand, the District Court determines that CCNV and Reid prepared the work “with the intention that
their contributions be merged into inseparable or interdependent parts of a unitary whole.” In that case,
CCNV and Reid would be co-owners of the copyright in the work.

For the aforestated reasons, we affirm the judgment of the Court of Appeals for the District of
Columbia Circuit.

It is so ordered.

Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

SOUTER, Justice:

We are called upon to decide whether 2 Live Crew’s commercial parody of Roy Orbison’s song,
“Oh, Pretty Woman,” may be a fair use within the meaning of the Copyright Act of 1976. Although the
District Court granted summary judgment for 2 Live Crew, the Court of Appeals reversed, holding the
defense of fair use barred by the song’s commercial character and excessive borrowing. Because we hold
that a parody’s commercial character is only one element to be weighed in a fair use enquiry, and that
insufficient consideration was given to the nature of parody in weighing the degree of copying, we
reverse and remand.

In 1964, Roy Orbison and William Dees wrote a rock ballad called “Oh, Pretty Woman” and
assigned their rights in it to respondent Acuff-Rose Music, Inc. Acuff-Rose registered the song for
copyright protection.

Petitioners Luther R. Campbell, Christopher Wongwon, Mark Ross, and David Hobbs are
collectively known as 2 Live Crew, a popular rap music group. In 1989, Campbell wrote a song entitled
“Pretty Woman,” which he later described in an affidavit as intended, “through comical lyrics, to satirize
the original work . .. .” On July 5, 1989, 2 Live Crew’s manager informed Acuff-Rose that 2 Live Crew
had written a parody of “Oh, Pretty Woman,” that they would afford all credit for ownership and
authorship of the original song to Acuff-Rose, Dees, and Orbison, and that they were willing to pay a fee
for the use they wished to make of it. Enclosed with the letter were a copy of the lyrics and a recording of
2 Live Crew’s song. Acuff-Rose’s agent refused permission, stating that “I am aware of the success
enjoyed by ‘The 2 Live Crews’, but | must inform you that we cannot permit the use of a parody of ‘Oh,
Pretty Woman.””” Nonetheless, in June or July 1989, 2 Live Crew released records, cassette tapes, and
compact discs of “Pretty Woman” in a collection of songs entitled “As Clean As They Wanna Be.” The
albums and compact discs identify the authors of “Pretty Woman” as Orbison and Dees and its publisher
as Acuff-Rose.

Almost a year later, after nearly a quarter of a million copies of the recording had been sold,
Acuff-Rose sued 2 Live Crew and its record company, Luke Skyywalker Records, for copyright
infringement. The District Court granted summary judgment for 2 Live Crew, reasoning that the
commercial purpose of 2 Live Crew’s song was no bar to fair use; that 2 Live Crew’s version was a
parody, which “quickly degenerates into a play on words, substituting predictable lyrics with shocking
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ones” to show “how bland and banal the Orbison song” is; that 2 Live Crew had taken no more than was
necessary to “conjure up” the original in order to parody it; and that it was “extremely unlikely that 2 Live
Crew’s song could adversely affect the market for the original.” The District Court weighed these factors
and held that 2 Live Crew’s song made fair use of Orbison’s original.

The Court of Appeals for the Sixth Circuit reversed and remanded. Although it assumed for the
purpose of its opinion that 2 Live Crew’s song was a parody of the Orbison original, the Court of Appeals
thought the District Court had put too little emphasis on the fact that “every commercial use . . . is
presumptively . . . unfair,” and it held that “the admittedly commercial nature” of the parody “requires the
conclusion” that the first of four factors relevant under the statute weighs against a finding of fair use.
Next, the Court of Appeals determined that, by “taking the heart of the original and making it the heart of
a new work,” 2 Live Crew had, qualitatively, taken too much. Finally, after noting that the effect on the
potential market for the original (and the market for derivative works) is “undoubtedly the single most
important element of fair use,” the Court of Appeals faulted the District Court for “refusing to indulge the
presumption” that “harm for purposes of the fair use analysis has been established by the presumption
attaching to commercial uses.” In sum, the court concluded that its “blatantly commercial purpose . . .
prevents this parody from being a fair use.”

We granted certiorari to determine whether 2 Live Crew’s commercial parody could be a fair use.
I

It is uncontested here that 2 Live Crew’s song would be an infringement of Acuff-Rose’s rights in
“Oh, Pretty Woman,” under the Copyright Act of 1976, but for a finding of fair use through parody.*
From the infancy of copyright protection, some opportunity for fair use of copyrighted materials has been
thought necessary to fulfill copyright’s very purpose, “to promote the Progress of Science and useful Arts
.....7 For as Justice Story explained, “in truth, in literature, in science and in art, there are, and can be,
few, if any, things, which in an abstract sense, are strictly new and original throughout. Every book in
literature, science and art, borrows, and must necessarily borrow, and use much which was well known
and used before.” Similarly, Lord Ellenborough expressed the inherent tension in the need simultaneously
to protect copyrighted material and to allow others to build upon it when he wrote, “while | shall think
myself bound to secure every man in the enjoyment of his copy-right, one must not put manacles upon
science.” In copyright cases brought under the Statute of Anne of 1710, English courts held that in some
instances “fair abridgements” would not infringe an author’s rights, and although the First Congress
enacted our initial copyright statute, Act of May 31, 1790, 1 Stat. 124, without any explicit reference to
“fair use,” as it later came to be known, the doctrine was recognized by the American courts nonetheless.

In Folsom v. Marsh, Justice Story distilled the essence of law and methodology from the earlier
cases: “look to the nature and objects of the selections made, the quantity and value of the materials used,
and the degree in which the use may prejudice the sale, or diminish the profits, or supersede the objects,
of the original work.” Thus expressed, fair use remained exclusively judge-made doctrine until the
passage of the 1976 Copyright Act, in which Justice Story’s summary is discernible:

“8§ 107. Limitations on exclusive rights: Fair use

“Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted
work, including such use by reproduction in copies or phonorecords or by any other means
specified by that section, for purposes such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship, or research, is not an infringement
of copyright. In determining whether the use made of a work in any particular case is a fair
use the factors to be considered shall include—

4 ...2 Live Crew concedes that it is not entitled to a compulsory license under § 115 because its arrangement changes “the basic

melody or fundamental character” of the original.
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“(1) the purpose and character of the use, including whether such use is of a commercial
nature or is for nonprofit educational purposes;

“(2) the nature of the copyrighted work;

“(3) the amount and substantiality of the portion used in relation to the copyrighted work as a
whole; and

“(4) the effect of the use upon the potential market for or value of the copyrighted work.

“The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is
made upon consideration of all the above factors.”

Congress meant § 107 “to restate the present judicial doctrine of fair use, not to change, narrow,
or enlarge it in any way” and intended that courts continue the common-law tradition of fair use
adjudication. The fair use doctrine thus “permits [and requires] courts to avoid rigid application of the
copyright statute when, on occasion, it would stifle the very creativity which that law is designed to
foster.”

The task is not to be simplified with bright-line rules, for the statute, like the doctrine it
recognizes, calls for case-by-case analysis. The text employs the terms “including” and “such as” in the
preamble paragraph to indicate the “illustrative and not limitative” function of the examples given, which
thus provide only general guidance about the sorts of copying that courts and Congress most commonly
had found to be fair uses. Nor may the four statutory factors be treated in isolation, one from another. All
are to be explored, and the results weighed together, in light of the purposes of copyright.

A

The first factor in a fair use enquiry is “the purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit educational purposes.” This factor draws on Justice
Story’s formulation, “the nature and objects of the selections made.” The enquiry here may be guided by
the examples given in the preamble to § 107, looking to whether the use is for criticism, or comment, or
news reporting, and the like. The central purpose of this investigation is to see, in Justice Story’s words,
whether the new work merely “supersede[s] the objects” of the original creation, or instead adds
something new, with a further purpose or different character, altering the first with new expression,
meaning, or message; it asks, in other words, whether and to what extent the new work is
“transformative.” Although such transformative use is not absolutely necessary for a finding of fair use,
the goal of copyright, to promote science and the arts, is generally furthered by the creation of
transformative works. Such works thus lie at the heart of the fair use doctrine’s guarantee of breathing
space within the confines of copyright, and the more transformative the new work, the less will be the
significance of other factors, like commercialism, that may weigh against a finding of fair use.

This Court has only once before even considered whether parody may be fair use, and that time
issued no opinion because of the Court’s equal division. Suffice it to say now that parody has an obvious
claim to transformative value, as Acuff-Rose itself does not deny. Like less ostensibly humorous forms of
criticism, it can provide social benefit, by shedding light on an earlier work, and, in the process, creating a
new one. We thus line up with the courts that have held that parody, like other comment or criticism, may
claim fair use under 8§ 107.

The germ of parody lies in the definition of the Greek parodeia, quoted in Judge Nelson’s Court
of Appeals dissent, as “a song sung alongside another.” Modern dictionaries accordingly describe a
parody as a “literary or artistic work that imitates the characteristic style of an author or a work for comic
effect or ridicule,” or as a “composition in prose or verse in which the characteristic turns of thought and
phrase in an author or class of authors are imitated in such a way as to make them appear ridiculous.” For
the purposes of copyright law, the nub of the definitions, and the heart of any parodist’s claim to quote
from existing material, is the use of some elements of a prior author’s composition to create a new one
that, at least in part, comments on that author’s works. If, on the contrary, the commentary has no critical
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bearing on the substance or style of the original composition, which the alleged infringer merely uses to
get attention or to avoid the drudgery in working up something fresh, the claim to fairness in borrowing
from another’s work diminishes accordingly (if it does not vanish), and other factors, like the extent of its
commerciality, loom larger.** Parody needs to mimic an original to make its point, and so has some claim
to use the creation of its victim’s (or collective victims’) imagination, whereas satire can stand on its own
two feet and so requires justification for the very act of borrowing.™

The fact that parody can claim legitimacy for some appropriation does not, of course, tell either
parodist or judge much about where to draw the line. Like a book review quoting the copyrighted material
criticized, parody may or may not be fair use, and petitioners’ suggestion that any parodic use is
presumptively fair has no more justification in law or fact than the equally hopeful claim that any use for
news reporting should be presumed fair. The Act has no hint of an evidentiary preference for parodists
over their victims, and no workable presumption for parody could take account of the fact that parody
often shades into satire when society is lampooned through its creative artifacts, or that a work may
contain both parodic and nonparodic elements. Accordingly, parody, like any other use, has to work its
way through the relevant factors, and be judged case by case, in light of the ends of the copyright law.

Here, the District Court held, and the Court of Appeals assumed, that 2 Live Crew’s “Pretty
Woman” contains parody, commenting on and criticizing the original work, whatever it may have to say
about society at large. As the District Court remarked, the words of 2 Live Crew’s song copy the
original’s first line, but then “quickly degenerate into a play on words, substituting predictable lyrics with
shocking ones . . . [that] derisively demonstrate how bland and banal the Orbison song seems to them.”
Judge Nelson, dissenting below, came to the same conclusion, that the 2 Live Crew song “was clearly
intended to ridicule the white-bread original” and “reminds us that sexual congress with nameless
streetwalkers is not necessarily the stuff of romance and is not necessarily without its consequences. The
singers (there are several) have the same thing on their minds as did the lonely man with the nasal voice,
but here there is no hint of wine and roses.” Although the majority below had difficulty discerning any
criticism of the original in 2 Live Crew’s song, it assumed for purposes of its opinion that there was some.

We have less difficulty in finding that critical element in 2 Live Crew’s song than the Court of
Appeals did, although having found it we will not take the further step of evaluating its quality. The
threshold question when fair use is raised in defense of parody is whether a parodic character may
reasonably be perceived.'® Whether, going beyond that, parody is in good taste or bad does not and should
not matter to fair use. As Justice Holmes explained, “it would be a dangerous undertaking for persons
trained only to the law to constitute themselves final judges of the worth of [a work], outside of the
narrowest and most obvious limits. At the one extreme some works of genius would be sure to miss
appreciation. Their very novelty would make them repulsive until the public had learned the new
language in which their author spoke.”

While we might not assign a high rank to the parodic element here, we think it fair to say that 2
Live Crew’s song reasonably could be perceived as commenting on the original or criticizing it, to some
degree. 2 Live Crew juxtaposes the romantic musings of a man whose fantasy comes true, with degrading
taunts, a bawdy demand for sex, and a sigh of relief from paternal responsibility. The later words can be

4 A parody that more loosely targets an original than the parody presented here may still be sufficiently aimed at an original work to
come within our analysis of parody. If a parody whose wide dissemination in the market runs the risk of serving as a substitute for the
original or licensed derivatives, it is more incumbent on one claiming fair use to establish the extent of transformation and the parody’s
critical relationship to the original. By contrast, when there is little or no risk of market substitution, whether because of the large extent
of transformation of the earlier work, the new work’s minimal distribution in the market, the small extent to which it borrows from an
original, or other factors, taking parodic aim at an original is a less critical factor in the analysis, and looser forms of parody may be
found to be fair use, as may satire with lesser justification for the borrowing than would otherwise be required.

15 satire has been defined as a work “in which prevalent follies or vices are assailed with ridicule,” or are “attacked through irony,
derision, or wit”.

'8 The only further judgment, indeed, that a court may pass on a work goes to an assessment of whether the parodic element is slight
or great, and the copying small or extensive in relation to the parodic element, for a work with slight parodic element and extensive
copying will be more likely to merely “supersede the objects” of the original.

19



INTERNATIONAL INTELLECTUAL PROPERTY LAW

taken as a comment on the naivete of the original of an earlier day, as a rejection of its sentiment that
ignores the ugliness of street life and the debasement that it signifies. It is this joinder of reference and
ridicule that marks off the author’s choice of parody from the other types of comment and criticism that
traditionally have had a claim to fair use protection as transformative works."’

The Court of Appeals, however, immediately cut short the enquiry into 2 Live Crew’s fair use
claim by confining its treatment of the first factor essentially to one relevant fact, the commercial nature
of the use. The court then inflated the significance of this fact by applying a presumption ostensibly culled
from Sony, that “every commercial use of copyrighted material is presumptively . . . unfair . .. .” In
giving virtually dispositive weight to the commercial nature of the parody, the Court of Appeals erred.

The language of the statute makes clear that the commercial or nonprofit educational purpose of a
work is only one element of the first factor enquiry into its purpose and character. Section 107(1) uses the
term “including” to begin the dependent clause referring to commercial use, and the main clause speaks
of a broader investigation into “purpose and character.” As we explained in Harper & Row, Congress
resisted attempts to narrow the ambit of this traditional enquiry by adopting categories of presumptively
fair use, and it urged courts to preserve the breadth of their traditionally ample view of the universe of
relevant evidence. Accordingly, the mere fact that a use is educational and not for profit does not insulate
it from a finding of infringement, any more than the commercial character of a use bars a finding of
fairness. If, indeed, commerciality carried presumptive force against a finding of fairness, the
presumption would swallow nearly all of the illustrative uses listed in the preamble paragraph of § 107,
including news reporting, comment, criticism, teaching, scholarship, and research, since these activities
“are generally conducted for profit in this country.” Congress could not have intended such a rule, which
certainly is not inferable from the common-law cases, arising as they did from the world of letters in
which Samuel Johnson could pronounce that “no man but a blockhead ever wrote, except for money.”

Sony itself called for no hard evidentiary presumption. There, we emphasized the need for a
“sensitive balancing of interests,” noted that Congress had “eschewed a rigid, bright-line approach to fair
use,” and stated that the commercial or nonprofit educational character of a work is “not conclusive,” but
rather a fact to be “weighed along with other[s] in fair use decisions”. The Court of Appeals’s elevation of
one sentence from Sony to a per se rule thus runs as much counter to Sony itself as to the long common-
law tradition of fair use adjudication. Rather, as we explained in Harper & Row, Sony stands for the
proposition that the “fact that a publication was commercial as opposed to nonprofit is a separate factor
that tends to weigh against a finding of fair use.” But that is all, and the fact that even the force of that
tendency will vary with the context is a further reason against elevating commerciality to hard
presumptive significance. The use, for example, of a copyrighted work to advertise a product, even in a
parody, will be entitled to less indulgence under the first factor of the fair use enquiry than the sale of a
parody for its own sake, let alone one performed a single time by students in school.®

The second statutory factor, “the nature of the copyrighted work,” 8§ 107(2), draws on Justice
Story’s expression, the “value of the materials used.” This factor calls for recognition that some works are
closer to the core of intended copyright protection than others, with the consequence that fair use is more
difficult to establish when the former works are copied. We agree with both the District Court and the
Court of Appeals that the Orbison original’s creative expression for public dissemination falls within the
core of the copyright’s protective purposes. This fact, however, is not much help in this case, or ever
likely to help much in separating the fair use sheep from the infringing goats in a parody case, since
parodies almost invariably copy publicly known, expressive works.

7 We note in passing that 2 Live Crew need not label their whole album, or even this song, a parody in order to claim fair use
protection, nor should 2 Live Crew be penalized for this being its first parodic essay. Parody serves its goals whether labeled or not, and
there is no reason to require parody to state the obvious (or even the reasonably perceived).

'8 Finally, regardless of the weight one might place on the alleged infringer’s state of mind, we reject Acuff-Rose’s argument that 2
Live Crew’s request for permission to use the original should be weighed against a finding of fair use. Even if good faith were central to
fair use, 2 Live Crew’s actions do not necessarily suggest that they believed their version was not fair use; the offer may simply have
been made in a good-faith effort to avoid this litigation. If the use is otherwise fair, then no permission need be sought or granted. Thus,
being denied permission to use a work does not weigh against a finding of fair use.
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C

The third factor asks whether “the amount and substantiality of the portion used in relation to the
copyrighted work as a whole,” § 107(3) (or, in Justice Story’s words, “the quantity and value of the
materials used”) are reasonable in relation to the purpose of the copying. Here, attention turns to the
persuasiveness of a parodist’s justification for the particular copying done, and the enquiry will harken
back to the first of the statutory factors, for, as in prior cases, we recognize that the extent of permissible
copying varies with the purpose and character of the use. The facts bearing on this factor will also tend to
address the fourth, by revealing the degree to which the parody may serve as a market substitute for the
original or potentially licensed derivatives.

The District Court considered the song’s parodic purpose in finding that 2 Live Crew had not
helped themselves overmuch. The Court of Appeals disagreed, stating that “while it may not be
inappropriate to find that no more was taken than necessary, the copying was qualitatively substantial. . . .
We conclude that taking the heart of the original and making it the heart of a new work was to purloin a
substantial portion of the essence of the original.”

The Court of Appeals is of course correct that this factor calls for thought not only about the
guantity of the materials used, but about their quality and importance, too. In Harper & Row, for example,
the Nation had taken only some 300 words out of President Ford’s memoirs, but we signaled the
significance of the guotations in finding them to amount to “the heart of the book,” the part most likely to
be news-worthy and important in licensing serialization. We also agree with the Court of Appeals that
whether “a substantial portion of the infringing work was copied verbatim” from the copyrighted work is
a relevant question, for it may reveal a dearth of transformative character or purpose under the first factor,
or a greater likelihood of market harm under the fourth; a work composed primarily of an original,
particularly its heart, with little added or changed, is more likely to be a merely superseding use, fulfilling
demand for the original.

Where we part company with the court below is in applying these guides to parody, and in
particular to parody in the song before us. Parody presents a difficult case. Parody’s humor, or in any
event its comment, necessarily springs from recognizable allusion to its object through distorted imitation.
Its art lies in the tension between a known original and its parodic twin. When parody takes aim at a
particular original work, the parody must be able to “conjure up” at least enough of that original to make
the object of its critical wit recognizable. What makes for this recognition is quotation of the original’s
most distinctive or memorable features, which the parodist can be sure the audience will know. Once
enough has been taken to assure identification, how much more is reasonable will depend, say, on the
extent to which the song’s overriding purpose and character is to parody the original or, in contrast, the
likelihood that the parody may serve as a market substitute for the original. But using some characteristic
features cannot be avoided.

We think the Court of Appeals was insufficiently appreciative of parody’s need for the
recognizable sight or sound when it ruled 2 Live Crew’s use unreasonable as a matter of law. It is true, of
course, that 2 Live Crew copied the characteristic opening bass riff (or musical phrase) of the original,
and true that the words of the first line copy the Orbison lyrics. But if quotation of the opening riff and the
first line may be said to go to the “heart” of the original, the heart is also what most readily conjures up
the song for parody, and it is the heart at which parody takes aim. Copying does not become excessive in
relation to parodic purpose merely because the portion taken was the original’s heart. If 2 Live Crew had
copied a significantly less memorable part of the original, it is difficult to see how its parodic character
would have come through.

This is not, of course, to say that anyone who calls himself a parodist can skim the cream and get
away scot free. In parody, as in news reporting, context is everything, and the question of fairness asks
what else the parodist did besides go to the heart of the original. It is significant that 2 Live Crew not only
copied the first line of the original, but thereafter departed markedly from the Orbison lyrics for its own
ends. 2 Live Crew not only copied the bass riff and repeated it, but also produced otherwise distinctive

21



INTERNATIONAL INTELLECTUAL PROPERTY LAW

sounds, interposing “scraper” noise, overlaying the music with solos in different keys, and altering the
drum beat. This is not a case, then, where “a substantial portion” of the parody itself is composed of a
“verbatim” copying of the original. It is not, that is, a case where the parody is so insubstantial, as
compared to the copying, that the third factor must be resolved as a matter of law against the parodists.

Suffice it to say here that, as to the lyrics, we think the Court of Appeals correctly suggested that
“no more was taken than necessary,” but just for that reason, we fail to see how the copying can be
excessive in relation to its parodic purpose, even if the portion taken is the original’s “heart.” As to the
music, we express no opinion whether repetition of the bass riff is excessive copying, and we remand to
permit evaluation of the amount taken, in light of the song’s parodic purpose and character, its
transformative elements, and considerations of the potential for market substitution sketched more fully
below.

D

The fourth fair use factor is “the effect of the use upon the potential market for or value of the
copyrighted work.” It requires courts to consider not only the extent of market harm caused by the
particular actions of the alleged infringer, but also “whether unrestricted and widespread conduct of the
sort engaged in by the defendant . . . would result in a substantially adverse impact on the potential
market” for the original. The enquiry “must take account not only of harm to the original but also of harm
to the market for derivative works.”

Since fair use is an affirmative defense, its proponent would have difficulty carrying the burden
of demonstrating fair use without favorable evidence about relevant markets.* In moving for summary
judgment, 2 Live Crew left themselves at just such a disadvantage when they failed to address the effect
on the market for rap derivatives, and confined themselves to uncontroverted submissions that there was
no likely effect on the market for the original. They did not, however, thereby subject themselves to the
evidentiary presumption applied by the Court of Appeals. In assessing the likelihood of significant market
harm, the Court of Appeals quoted from language in Sony that “if the intended use is for commercial
gain, that likelihood may be presumed. But if it is for a noncommercial purpose, the likelihood must be
demonstrated.’” The court reasoned that because “the use of the copyrighted work is wholly commercial, .
.. we presume that a likelihood of future harm to Acuff-Rose exists.” In so doing, the court resolved the
fourth factor against 2 Live Crew, just as it had the first, by applying a presumption about the effect of
commercial use, a presumption which as applied here we hold to be error.

No “presumption” or inference of market harm that might find support in Sony is applicable to a
case involving something beyond mere duplication for commercial purposes. Sony’s discussion of a
presumption contrasts a context of verbatim copying of the original in its entirety for commercial
purposes, with the noncommercial context of Sony itself (home copying of television programming). In
the former circumstances, what Sony said simply makes common sense: when a commercial use amounts
to mere duplication of the entirety of an original, it clearly “supersede[s] the objects” of the original and
serves as a market replacement for it, making it likely that cognizable market harm to the original will
occur. But when, on the contrary, the second use is transformative, market substitution is at least less
certain, and market harm may not be so readily inferred. Indeed, as to parody pure and simple, it is more
likely that the new work will not affect the market for the original in a way cognizable under this factor,
that is, by acting as a substitute for it (“superseding [its] objects”). This is so because the parody and the
original usually serve different market functions.

21 Even favorable evidence, without more, is no guarantee of fairness. Judge Leval gives the example of the film producer’s
appropriation of a composer’s previously unknown song that turns the song into a commercial success; the boon to the song does not
make the film’s simple copying fair. This factor, no less than the other three, may be addressed only through a “sensitive balancing of
interests.” Market harm is a matter of degree, and the importance of this factor will vary, not only with the amount of harm, but also with
the relative strength of the showing on the other factors.
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We do not, of course, suggest that a parody may not harm the market at all, but when a lethal
parody, like a scathing theater review, kills demand for the original, it does not produce a harm
cognizable under the Copyright Act. Because “parody may quite legitimately aim at garroting the
original, destroying it commercially as well as artistically,” the role of the courts is to distinguish between
“biting criticism [that merely] suppresses demand [and] copyright infringement[, which] usurps it.”

This distinction between potentially remediable displacement and unremediable disparagement is
reflected in the rule that there is no protectible derivative market for criticism. The market for potential
derivative uses includes only those that creators of original works would in general develop or license
others to develop. Yet the unlikelihood that creators of imaginative works will license critical reviews or
lampoons of their own productions removes such uses from the very notion of a potential licensing
market. “People ask . . . for criticism, but they only want praise.” Thus, to the extent that the opinion
below2 2may be read to have considered harm to the market for parodies of “Oh, Pretty Woman,” the court
erred.

In explaining why the law recognizes no derivative market for critical works, including parody,
we have, of course, been speaking of the later work as if it had nothing but a critical aspect (i.e., “parody
pure and simple”). But the later work may have a more complex character, with effects not only in the
arena of criticism but also in protectible markets for derivative works, too. In that sort of case, the law
looks beyond the criticism to the other elements of the work, as it does here. 2 Live Crew’s song
comprises not only parody but also rap music, and the derivative market for rap music is a proper focus of
enquiry. Evidence of substantial harm to it would weigh against a finding of fair use, because the
licensing of derivatives is an important economic incentive to the creation of originals. Of course, the
only harm to derivatives that need concern us, as discussed above, is the harm of market substitution. The
fact that a parody may impair the market for derivative uses by the very effectiveness of its critical
commentary is no more relevant under copyright than the like threat to the original market.?

Although 2 Live Crew submitted uncontroverted affidavits on the question of market harm to the
original, neither they, nor Acuff-Rose, introduced evidence or affidavits addressing the likely effect of 2
Live Crew’s parodic rap song on the market for a nonparody, rap version of “Oh, Pretty Woman.” And
while Acuff-Rose would have us find evidence of a rap market in the very facts that 2 Live Crew
recorded a rap parody of “Oh, Pretty Woman” and another rap group sought a license to record a rap
derivative, there was no evidence that a potential rap market was harmed in any way by 2 Live Crew’s
parody, rap version. The fact that 2 Live Crew’s parody sold as part of a collection of rap songs says very
little about the parody’s effect on a market for a rap version of the original, either of the music alone or of
the music with its lyrics. The District Court essentially passed on this issue, observing that Acuff-Rose is
free to record “whatever version of the original it desires,” the Court of Appeals went the other way by
erroneous presumption. Contrary to each treatment, it is impossible to deal with the fourth factor except
by recognizing that a silent record on an important factor bearing on fair use disentitled the proponent of
the defense, 2 Live Crew, to summary judgment. The evidentiary hole will doubtless be plugged on
remand.

It was error for the Court of Appeals to conclude that the commercial nature of 2 Live Crew’s
parody of “Oh, Pretty Woman” rendered it presumptively unfair. No such evidentiary presumption is
available to address either the first factor, the character and purpose of the use, or the fourth, market harm,
in determining whether a transformative use, such as parody, is a fair one. The court also erred in holding

22 \We express no opinion as to the derivative markets for works using elements of an original as vehicles for satire or amusement,
making no comment on the original or criticism of it.

% In some cases it may be difficult to determine whence the harm flows. In such cases, the other fair use factors may provide some
indicia of the likely source of the harm. A work whose overriding purpose and character is parodic and whose borrowing is slight in
relation to its parody will be far less likely to cause cognizable harm than a work with little parodic content and much copying.

23



INTERNATIONAL INTELLECTUAL PROPERTY LAW

that 2 Live Crew had necessarily copied excessively from the Orbison original, considering the parodic
purpose of the use. We therefore reverse the judgment of the Court of Appeals and remand the case for
further proceedings consistent with this opinion.

It is so ordered.

KENNEDY, Justice, concurring.

I agree that remand is appropriate and join the opinion of the Court, with these further
observations about the fair use analysis of parody.

The common-law method instated by the fair use provision of the copyright statute, presumes that
rules will emerge from the course of decisions. | agree that certain general principles are now discernible
to define the fair use exception for parody. One of these rules, as the Court observes, is that parody may
qualify as fair use regardless of whether it is published or performed for profit. Another is that parody
may qualify as fair use only if it draws upon the original composition to make humorous or ironic
commentary about that same composition. It is not enough that the parody use the original in a humorous
fashion, however creative that humor may be. The parody must target the original, and not just its general
style, the genre of art to which it belongs, or society as a whole (although if it targets the original, it may
target those features as well). This prerequisite confines fair use protection to works whose very subject is
the original composition and so necessitates some borrowing from it. It also protects works we have
reason to fear will not be licensed by copyright holders who wish to shield their works from criticism.

If we keep the definition of parody within these limits, we have gone most of the way towards
satisfying the four-factor fair use test in § 107. The first factor (the purpose and character of use) itself
concerns the definition of parody. The second factor (the nature of the copyrighted work) adds little to the
first, since “parodies almost invariably copy publicly known, expressive works.” The third factor (the
amount and substantiality of the portion used in relation to the whole) is likewise subsumed within the
definition of parody. In determining whether an alleged parody has taken too much, the target of the
parody is what gives content to the inquiry. Some parodies, by their nature, require substantial copying.
Other parodies, like Lewis Carroll’s “You Are Old, Father William,” need only take parts of the original
composition. The third factor does reinforce the principle that courts should not accord fair use protection
to profiteers who do no more than add a few silly words to someone else’s song or place the characters
from a familiar work in novel or eccentric poses. But, as | believe the Court acknowledges, it is by no
means a test of mechanical application. In my view, it serves in effect to ensure compliance with the
targeting requirement.

As to the fourth factor (the effect of the use on the market for the original), the Court
acknowledges that it is legitimate for parody to suppress demand for the original by its critical effect.
What it may not do is usurp demand by its substitutive effect. It will be difficult, of course, for courts to
determine whether harm to the market results from a parody’s critical or substitutive effects. But again, if
we keep the definition of parody within appropriate bounds, this inquiry may be of little significance. If a
work targets another for humorous or ironic effect, it is by definition a new creative work. Creative works
can compete with other creative works for the same market, even if their appeal is overlapping. Factor
four thus underscores the importance of ensuring that the parody is in fact an independent creative work,
which is why the parody must “make some critical comment or statement about the original work which
reflects the original perspective of the parodist—thereby giving the parody social value beyond its
entertainment function.”

The fair use factors thus reinforce the importance of keeping the definition of parody within
proper limits. More than arguable parodic content should be required to deem a would-be parody a fair
use. Fair use is an affirmative defense, so doubts about whether a given use is fair should not be resolved
in favor of the self-proclaimed parodist. We should not make it easy for musicians to exploit existing
works and then later claim that their rendition was a valuable commentary on the original. Almost any
revamped modern version of a familiar composition can be construed as a “comment on the naivete of the
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original,” because of the difference in style and because it will be amusing to hear how the old tune
sounds in the new genre. Just the thought of a rap version of Beethoven’s Fifth Symphony or “Achy
Breaky Heart” is bound to make people smile. If we allow any weak transformation to qualify as parody,
however, we weaken the protection of copyright. And underprotection of copyright disserves the goals of
copyright just as much as overprotection, by reducing the financial incentive to create.

The Court decides it is “fair to say that 2 Live Crew’s song reasonably could be perceived as
commenting on the original or criticizing it, to some degree.” While | am not so assured that 2 Live
Crew’s song is a legitimate parody, the Court’s treatment of the remaining factors leaves room for the
District Court to determine on remand that the song is not a fair use. As future courts apply our fair use
analysis, they must take care to ensure that not just any commercial takeoff is rationalized post hoc as a
parody.

With these observations, I join the opinion of the Court.

Three Boys Music Corp. v. Bolton, 212 F.3d 477 (2000)

NELSON, Circuit Judge:

In 1994, a jury found that Michael Bolton’s 1991 pop hit, “Love Is a Wonderful Thing,” infringed
on the copyright of a 1964 Isley Brothers’ song of the same name. The district court denied Bolton’s
motion for a new trial and affirmed the jury’s award of $5.4 million.

Bolton, his co-author, Andrew Goldmark, and their record companies (“Sony Music”) appeal,
arguing that the district court erred in finding that: (1) sufficient evidence supported the jury’s finding that
the appellants had access to the Isley Brothers’ song; (2) sufficient evidence supported the jury’s finding
that the songs were substantially similar . . . .

We affirm.
. BACKGROUND

The Isley Brothers, one of this country’s most well-known rhythm and blues groups, have been
inducted into the Rock and Roll Hall of Fame. They helped define the soul sound of the 1960s with songs
such as “Shout,” “Twist and Shout,” and “This Old Heart of Mine,” and they mastered the funky beats of
the 1970s with songs such as “Who’s That Lady,” “Fight the Power,” and “It’s Your Thing.” In 1964, the
Isley Brothers wrote and recorded “Love is a Wonderful Thing” for United Artists. The Isley Brothers
received a copyright for “Love is a Wonderful Thing” from the Register of Copyrights on February 6,
1964. The following year, they switched to the famous Motown label and had three top-100 hits including
“This Old Heart of Mine.”

Hoping to benefit from the Isley Brothers’ Motown success, United Artists released “Love is a
Wonderful Thing” in 1966. The song was not released on an album, only on a 45-record as a single.
Several industry publications predicted that “Love is a Wonderful Thing” would be a hit—"Cash Box” on
August 27, 1966, “Gavin Report” on August 26, 1966, and “Billboard” on September 10, 1966. On
September 17, 1966, Billboard listed “Love is a Wonderful Thing” at number 110 in a chart titled
“Bubbling Under the Hot 100.” The song was never listed on any other Top 100 charts. In 1991, the Isley
Brothers’ “Love is a Wonderful Thing” was released on compact disc.

Michael Bolton is a singer/songwriter who gained popularity in the late 1980s and early 1990s by
reviving the soul sound of the 1960s. Bolton has orchestrated this soul-music revival in part by covering
old songs such as Percy Sledge’s “When a Man Love a Woman” and Otis Redding’s “(Sittin’ on the)
Dock of the Bay.” Bolton also has written his own hit songs. In early 1990, Bolton and Goldmark wrote a
song called “Love Is a Wonderful Thing.” Bolton released it as a single in April 1991, and as part of
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Bolton’s album, “Time, Love and Tenderness.” Bolton’s “Love Is a Wonderful Thing” finished 1991 at
number 49 on Billboard’s year-end pop chart.

On February 24, 1992, Three Boys Music Corporation filed a copyright infringement action for
damages against the appellants under 17 U.S.C. 88 101 et seq. (1988). The parties agreed to a trifurcated
trial. On April 25, 1994, in the first phase, the jury determined that the appellants had infringed the Isley
Brothers’ copyright. At the end of second phase five days later, the jury decided that Bolton’s “Love Is a
Wonderful Thing” accounted for 28 percent of the profits from “Time, Love and Tenderness.” The jury
also found that 66 percent of the profits from commercial uses of the song could be attributed to the
inclusion of infringing elements. On May 9, 1994, the district court entered judgment in favor of the Isley
Brothers based on the first two phases.

The deadline for post-trial motions was May 25, 1994. On that day, the appellants filed a motion
for judgment as a matter of law and a motion for new trial. The district court denied the motions on
August 11, 1994. On June 8, 1994, the appellants filed a second motion for new trial based on newly
discovered evidence on the issue of copyright ownership. The district court dismissed this motion as
untimely.

On December 5, 1996, the district court adopted the findings of the Special Master’s Amended
Report about the allocation of damages (third phase). In the final judgment entered against the appellants,
the district court ordered Sony Music to pay $4,218,838; Bolton to pay $932,924; Goldmark to pay
$220,785; and their music publishing companies to pay $75,900. They timely appealed.

Il. DISCUSSION

Proof of copyright infringement is often highly circumstantial, particularly in cases involving
music. A copyright plaintiff must prove (1) ownership of the copyright; and (2) infringement—that the
defendant copied protected elements of the plaintiff’s work. Absent direct evidence of copying, proof of
infringement involves fact-based showings that the defendant had ““access” to the plaintiff’s work and that
the two works are “substantially similar.”

Given the difficulty of proving access and substantial similarity, appellate courts have been
reluctant to reverse jury verdicts in music cases. Judge Newman’s opinion in Gaste nicely articulated the
proper role for an appeals court in reviewing a jury verdict:

The guiding principle in deciding whether to overturn a jury verdict for insufficiency of the

evidence is whether the evidence is such that, without weighing the credibility of the

witnesses or otherwise considering the weight of the evidence, there can be but one
conclusion as to the verdict that reasonable men could have reached.

In Arnstein v. Porter, the seminal case about musical copyright infringement, Judge Jerome Frank
wrote:

Each of these two issues—copying and improper appropriation—is an issue of fact. If there is

a trial, the conclusions on those issues of the trier of the facts—of the judge if he sat without a

jury, or of the jury if there was a jury trial—bind this court on appeal, provided the evidence

supports those findings, regardless of whether we would ourselves have reached the same

conclusions.

As a general matter, the standard for reviewing jury verdicts is whether they are supported by
“substantial evidence”—that is, such relevant evidence as reasonable minds might accept as adequate to
support a conclusion. The credibility of witnesses is an issue for the jury and is generally not subject to
appellate review.

We affirm the jury’s verdict in this case in light of the standard of review and copyright law’s
“guiding principles.” Although we will address each of the appellant’s arguments in turn, we focus on
access because it is the most difficult issue in this case. Our decision is predicated on judicial deference—
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finding that the law has been properly applied in this case, viewing the facts most favorably to the
appellees, and not substituting our judgment for that of the jury.

A. Access

Proof of access requires “an opportunity to view or to copy plaintiff’s work.” This is often
described as providing a “reasonable opportunity” or “reasonable possibility” of viewing the plaintiff’s
work. We have defined reasonable access as “more than a ‘bare possibility.””” Nimmer has elaborated on
our definition: “Of course, reasonable opportunity as here used, does not encompass any bare possibility
in the sense that anything is possible. Access may not be inferred through mere speculation or conjecture.
There must be a reasonable possibility of viewing the plaintiff’s work—not a bare possibility.” “At times,
distinguishing a ‘bare’ possibility from a ‘reasonable’ possibility will present a close question.”

Circumstantial evidence of reasonable access is proven in one of two ways: (1) a particular chain
of events is established between the plaintiff’s work and the defendant’s access to that work (such as
through dealings with a publisher or record company), or (2) the plaintiff’s work has been widely
disseminated. Goldstein remarks that in music cases the “typically more successful route to proving
access requires the plaintiff to show that its work was widely disseminated through sales of sheet music,
records, and radio performances.” Nimmer, however, cautioned that “concrete cases will pose difficult
judgments as to where along the access spectrum a given exploitation falls.”

Proof of widespread dissemination is sometimes accompanied by a theory that copyright
infringement of a popular song was subconscious. Subconscious copying has been accepted since Learned
Hand embraced it in a 1924 music infringement case: “Everything registers somewhere in our memories,
and no one can tell what may evoke it . ... Once it appears that another has in fact used the copyright as
the source of this production, he has invaded the author’s rights. It is no excuse that in so doing his
memory has played him a trick.” In Fred Fisher, Judge Hand found that the similarities between the
songs “amounted to identity” and that the infringement had occurred “probably unconsciously, what he
had certainly often heard only a short time before.”

In modern cases, however, the theory of subconscious copying has been applied to songs that are
more remote in time. ABKCO Music, Inc v. Harrisongs Music, Ltd. is the most prominent example. In
ABKCO, the Second Circuit affirmed a jury’s verdict that former Beatle George Harrison, in writing the
song “My Sweet Lord,” subconsciously copied The Chiffons’ “He’s So Fine,” which was released six
years earlier. Harrison admitted hearing “He’s So Fine” in 1963, when it was number one on the
Billboard charts in the United States for five weeks and one of the top 30 hits in England for seven weeks.
The court found: “the evidence, standing alone, ‘by no means compels the conclusion that there was
access . . . it does not compel the conclusion that there was not.”” In ABKCO, however, the court found
that “the similarity was so striking and where access was found, the remoteness of that access provides no
basis for reversal.” Furthermore, “the mere lapse of a considerable period of time between the moment of
access and the creation of defendant’s work does not preclude a finding of copying.”

The Isley Brothers’ access argument was based on a theory of widespread dissemination and
subconscious copying. They presented evidence supporting four principal ways that Bolton and Goldmark
could have had access to the Isley Brothers’ “Love is a Wonderful Thing”:

Q) Bolton grew up listening to groups such as the Isley Brothers and singing their songs. In
1966, Bolton and Goldmark were 13 and 15, respectively, growing up in Connecticut. Bolton testified
that he had been listening to rhythm and blues music by black singers since he was 10 or 11, “appreciated
a lot of Black singers,” and as a youth was the lead singer in a band that performed “covers” of popular
songs by black singers. Bolton also testified that his brother had a “pretty good record collection.”

2 Three disk jockeys testified that the Isley Brothers’ song was widely disseminated on
radio and television stations where Bolton and Goldmark grew up. First, Jerry Blavitt testified that the
Isley Brothers’ “Love is a Wonderful Thing” was played five or six times during a 13-week period on the
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television show, “The Discophonic Scene,” which he said aired in Philadelphia, New York, and Hartford-
New Haven. Blavitt also testified that he played the song two to three times a week as a disk jockey in
Philadelphia and that the station is still playing the song today. Second, Earl Rodney Jones testified that
he played the song a minimum of four times a day during an eight to 14 to 24 week period on WVON
radio in Chicago, and that the station is still playing the song today. Finally, Jerry Bledsoe testified that he
played the song on WUFO radio in Buffalo, and WWRL radio in New York was playing the song in New
York in 1967 when he went there. Bledsoe also testified that he played the song twice on a television
show, “Soul,” which aired in New York and probably in New Haven, Connecticut, where Bolton lived.

3 Bolton confessed to being a huge fan of the Isley Brothers and a collector of their music.
Ronald Isley testified that when Bolton saw Isley at the Lou Rawls United Negro College Fund Benefit
concert in 1988, Bolton said, “I know this guy. I go back with him. I have all his stuff.” Angela Winbush,
Isley’s wife, testified about that meeting that Bolton said, “This man needs no introduction. | know
everything he’s done.”

(@) Bolton wondered if he and Goldmark were copying a song by another famous soul
singer. Bolton produced a work tape attempting to show that he and Goldmark independently created their
version of “Love Is a Wonderful Thing.” On that tape of their recording session, Bolton asked Goldmark
if the song they were composing was Marvin Gaye’s “Some Kind of Wonderful.”* The district court, in
affirming the jury’s verdict, wrote about Bolton’s Marvin Gaye remark:

This statement suggests that Bolton was contemplating the possibility that the work he and

Goldmark were creating, or at least a portion of it, belonged to someone else, but that Bolton

wasn’t sure who it belonged to. A reasonable jury can infer that Bolton mistakenly attributed

the work to Marvin Gaye, when in reality Bolton was subconsciously drawing on Plaintiff’s

song.

The appellants contend that the Isley Brothers’ theory of access amounts to a “twenty-five-years-
after-the-fact-subconscious copying claim.” Indeed, this is a more attenuated case of reasonable access
and subconscious copying than ABKCO. In this case, the appellants never admitted hearing the Isley
Brothers’ “Love is a Wonderful Thing.” That song never topped the Billboard charts or even made the top
100 for a single week. The song was not released on an album or compact disc until 1991, a year after
Bolton and Goldmark wrote their song. Nor did the Isley Brothers ever claim that Bolton’s and
Goldmark’s song is so “strikingly similar” to the Isley Brothers’ that proof of access is presumed and
need not be proven.

Despite the weaknesses of the Isley Brothers’ theory of reasonable access, the appellants had a
full opportunity to present their case to the jury. Three rhythm and blues experts (including legendary
Motown songwriter Lamont Dozier of Holland-Dozier-Holland fame) testified that they never heard of
the Isley Brothers® “Love is a Wonderful Thing.” Furthermore, Bolton produced copies of “TV Guide”
from 1966 suggesting that the television shows playing the song never aired in Connecticut. Bolton also
pointed out that 129 songs called “Love is a Wonderful Thing” are registered with the Copyright Office,
85 of them before 1964.

The Isley Brothers’ reasonable access arguments are not without merit. Teenagers are generally
avid music listeners. It is entirely plausible that two Connecticut teenagers obsessed with rhythm and
blues music could remember an Isley Brothers’ song that was played on the radio and television for a few
weeks, and subconsciously copy it twenty years later. Furthermore, Ronald Isley testified that when they
met, Bolton said, “I have all his stuff.” Finally, as the district court pointed out, Bolton’s remark about
Marvin Gaye and “Some Kind of Wonderful” indicates that Bolton believed he may have been copying
someone else’s song.

Finally, with regard to access, we are mindful of Judge Frank’s words of caution in Arnstein v.
Porter: “The judge characterized plaintiff’s story as ‘fantastic’; and in the light of the references in his

! Gaye recorded “Some Kind of Wonderful” after it had been made famous by The Drifters. Marvin Gaye also referred to the song’s
chorus, “She’s some kind of wonderful,” in his song, “Too Busy Thinking About My Baby.”
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opinion to defendant’s deposition, the judge obviously accepted the defendant’s denial of access and
copying . . .. Yet plaintiff’s credibility, even as to those improbabilities, should be left to the jury.” In this
case, Judge Baird heeded Judge Frank’s admonition:

This Court is not in a position to find that the only conclusion that a reasonable jury could
have reached is that Defendants did not have access to Plaintiff’s song. One must remember
that the issue this Court must address is not whether Plaintiff has proven access by a
preponderance of evidence, but whether reasonable minds could find that Defendants had a
reasonable opportunity to have heard Plaintiff’s song before they created their own song.

Although we might not reach the same conclusion as the jury regarding access, we find that the
jury’s conclusion about access is supported by substantial evidence. We are not establishing a new
standard for access in copyright cases; we are merely saying that we will not disturb the jury’s factual and
credibility determinations on this issue.

B. Substantial Similarity

Under our case law, substantial similarity is inextricably linked to the issue of access. In what is
known as the “inverse ratio rule,” we “require a lower standard of proof of substantial similarity when a
high degree of access is shown.” Furthermore, in the absence of any proof of access, a copyright plaintiff
can still make out a case of infringement by showing that the songs were “strikingly similar.”

Proof of the substantial similarity is satisfied by a two-part test of extrinsic similarity and intrinsic
similarity. Initially, the extrinsic test requires that the plaintiff identify concrete elements based on
objective criteria. The extrinsic test often requires analytical dissection of a work and expert testimony.
Once the extrinsic test is satisfied, the factfinder applies the intrinsic test. The intrinsic test is subjective
and asks “whether the ordinary, reasonable person would find the total concept and feel of the works to be
substantially similar.”

We will not second-guess the jury’s application of the intrinsic test. Furthermore, we will not
reverse factual determinations regarding the extrinsic test absent a clearly erroneous application of the
law. It is well settled that a jury may find a combination of unprotectible elements to be protectible under
the extrinsic test because “‘the over-all impact and effect indicate substantial appropriation.””

1. Evidence of Substantial Similarity

Bolton and Goldmark argue that there was insufficient evidence of substantial similarity because
the Isley Brothers’ expert musicologist, Dr. Gerald Eskelin, failed to show that there was copying of a
combination of unprotectible elements. On the contrary, Eskelin testified that the two songs shared a
combination of five unprotectible elements: (1) the title hook phrase (including the lyric, rhythm, and
pitch); (2) the shifted cadence; (3) the instrumental figures; (4) the verse/chorus relationship; and (5) the
fade ending. Although the appellants presented testimony from their own expert musicologist, Anthony
Ricigliano, he conceded that there were similarities between the two songs and that he had not found the
combination of unprotectible elements in the Isley Brothers’ song “anywhere in the prior art.” The jury
heard testimony from both of these experts and “found infringement based on a unique compilation of
those elements.” We refuse to interfere with the jury’s credibility determination, nor do we find that the
jury’s finding of substantial similarity was clearly erroneous.

2. Independent Creation
Bolton and Goldmark also contend that their witnesses rebutted the Isley Brothers’ prima facie
case of copyright infringement with evidence of independent creation. By establishing reasonable access

and substantial similarity, a copyright plaintiff creates a presumption of copying. The burden shifts to the
defendant to rebut that presumption through proof of independent creation.
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The appellants’ case of independent creation hinges on three factors: the work tape demonstrating
how Bolton and Goldmark created their song, Bolton and Goldmark’s history of songwriting, and
testimony that their arranger, Walter Afanasieff, contributed two of five unprotectible elements that they
allegedly copied. The jury, however, heard the testimony of Bolton, Goldmark, Afanasieff, and Ricigliano
about independent creation. The work tape revealed evidence that Bolton may have subconsciously
copied a song that he believed to be written by Marvin Gaye. Bolton and Goldmark’s history of
songwriting presents no direct evidence about this case. And Afanasieff’s contributions to Bolton and
Goldmark’s song were described by the appellants’ own expert as “very common.” Once again, we refuse
to disturb the jury’s determination about independent creation. The substantial evidence of copying based
on access and substantial similarity was such that a reasonable juror could reject this defense.

3. Inverse-Ratio Rule

Although this may be a weak case of access and a circumstantial case of substantial similarity,
neither issue warrants reversal of the jury’s verdict. An amicus brief on behalf of the recording and
motion picture industries warns against watering down the requirements for musical copyright
infringement. This case presents no such danger. The Ninth Circuit’s inverse-ratio rule requires a lesser
showing of substantial similarity if there is a strong showing of access. In this case, there was a weak
showing of access. We have never held, however, that the inverse ratio rule says a weak showing of
access requires a stronger showing of substantial similarity. Nor are we redefining the test of substantial
similarity here; we merely find that there was substantial evidence from which the jury could find access
and substantial similarity in this case.

AFFIRMED.
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