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Introduction

Since the establishment of the World Trade Organization (WTO) and the entering
into effect of the Agreement on Traelated Aspects of Intelieual Property Rights
(TRIPs Agreement), government officials, international bureaucrats, intergovernmental
and nongovernmental organizations, courts, and scholars have focused considerable
attention on the interplay of intellectual property and humahtgigin recent years,
scholars have begun to advocate tlevelopmento f 6a comprehensive al
Ahuman rights framewor ko f or ?Ashpoiatedoatct ual p
elsewhere, such a framework would not only be socially beneticialyould also enable
countries to develop a balanced intellectual property system that takes into consideration
their international human rights obligatiohs.

To help better understand the interplay of intellectual property and human rights,
and how sucla framework can be developed, the Committee on Economic, Social and
Cultural Rights (CESCR) recently provided an authoritative interpretation of article
15(1)(c) of the International Covenant on Economic, Social and Cultural Rights
(ICESCRY in General Comment No. 17 At the outset, the Committee distinguished the

" Copyright © 2007 Peter K. Yu. Kern Family Chair in Intellectual Property Law & Director, Intellectual

Property Law Center, Drake University Law School; Visiting Professor of Law, Faculty of Law, University

of Hong Kong; Research Fellow, Cenfer Studies of Intellectual Property Rights, Zhongnan University

of Economics and Law. Thi s Chapt er Recanseptulzingg dged an
I ntell ectual Property I nterest $8CiDavisdawHevimal B9 Ri ght s Fr
1149.

! Agreement on TradRelated Aspects of Intellectual Property Rights, 15 April 1994, Marrakesh

Agreement Establishing the World Trade Organization, Annegl984) 33 ILM 1197.

L. R. Helfer, O6Toward a Human Ritght s( 2RXOBEEVie heeOr k f or |
Review 97411 02 0 ; P. K. Yu, O0Reconceptualizing I ntell ectual
Fr a me (2007)k40U.C. Davis Law Reviewl 039 1149

Yu, n.2 above, at 1123.

* International Covenant on Economic, Social and Cultural Rights art. 15(1)(c), 16 December 1966, (1966)

993 UNTS 3.



right to the protection of interests in intellectual creationisr om most | egal en
recognized in int e9AbthecComnatiee efpbomatece r t' y sy st ems
Human rights are fundamethtas they are inherent to the human person as such,
whereas intellectual property rights are first and foremost means by which States
seek to provide incentives for inventiveness and creativity, encourage the
dissemination of creative and innovative proiikns, as well as the development of
cultural identities, and preserve the integrity of scientific, literary and artistic
productions for the benefit of society as a whole.
In contrast to human rights, intellectual property rights are generally of a
tempaary nature, and can be revoked, licensed or assigned to someone else. While
under most intellectual property systems, intellectual property rights, often with the
exception of moral rights, may be allocated, limited in time and scope, traded,
amended anéven forfeited, human rights are timeless expressions of fundamental
entittements of the human person. Whereas the human right to benefit from the
protection of the moral and materi al interests
and artistic produans safeguards the personal link between authors and their
creations and between peoples, communities, or other groups and their collective
cultural heritage, as well as their basic material interests which are necessary to
enable authors to enjoy an adate standard of living, intellectual property regimes
primarily protect business and corporate interests and investments. Moreover, the
scope of protection of the moral and material interests of the author provided for by
article 15, paragraph (c), doesot necessarily coincide with what is referred to as
intellectual property rights under national legislation or international agreefnents.
To highlight the distinction and avoid confusion between the right protected in
article 15(1)(c) and theo-called ntellectual property righfs a catchall term that is used
to describe copyrights, patents, trademarks, trade secrets, and other existing and newly
created related righist hi s chapter uses throughout the t
of moral and mateai | i nterests imoirnt eltlsecthwalt eacr & atrimg
the protection of interests in intellectual
clumsy, they are superior to their m®horthani
the real meaning of the dbligations that the
While the development of a human rights framework for intellectual property is
i mportant, sceptics have expressed concern
between intellectual prepty and human rights. Their scepticism is not new. During the
drafting of article 27(2) of the Universal Declaration of Human Rights (UDHR)
article 15(1)(c) of the ICESCR, delegates already expressed their concern about including
in human rights instiments the protection of interests in intellectual creations. Some
delegates found the protection redundant with that offered by the right to private property
and other rights in the instruments. Meanwhile, others considered such protection right
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only seondary to such fundamental human rightspeshibition on genocide, slavery,
and torture; the right to life; or the right to freedom of thought, expression, association,
and religion Even today, commentators remain concerned that the continuous
proclamaton of new human rights will undermine both the fundamental nature of human
rights and the integrity of the process of recognizing those rijhts.

Although these concerns are understandable, it may be too late to deny the
protection of human rightisased ingrests in intellectual creations. In the UDHR, the
ICESCR, and many other international or regional instruments, for example, the right to
the protection of interests in intellectual creations is explicitly recognized as a human
right.! This chapter therefe does not seek to reopen this debate, which has been widely
explored and documented elsewh&mRather, it examines three new challenges that may
confront the development of this framework, especially from thedpu@lopment
perspective: ridht 4 heatdohtuentath o f I ntell ectual
undesirable capture of the human rights forum by intellectual property rights holders, and
( 3) t he framewor kos pMedteenn dultureed andb traglisonala gai n s
communities:

To be cefain, there are additional challenges. From the standpoint of intellectual
property rights holders, there is also a growing concern that the development of a human
rights framework for intellectual property will undermine the balance of existing
intellectwal property systems. Just pablic interest advocates are concerned about the
upwardratchet of intellectual property rights through their association with human rights,
rights holders are equally concerned aboutdinenwardratchet of intellectual propty
rights, due to the fact that those attributes or forms of intellectual property rights that do
not have human rights basis are likely to be deemed less important through a human
rights lens. Notwithstanding this important concern, this chapter fopuisearily on the
pro-development concerns raised by the developmertuaian rights framework for
intellectual property It seeks to explain why this framework will benefit not only
individual authors and inventors, but also less developed countries aditdotral
communities.
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I. The O6Human Rightsé Ratchet

As intellectual property rights become increasingly globalized, there is a growing
concern abway ndtec hbeotnée o f I ntell ectual prop
claimed, the growing protectioof intellectual property not only jeopardizes access to
information, knowledge, and essential medicines throughout the world, but it also has
heightened the economic plight and cultural deterioration of less developed countries and
indigenous communitiesTo these critics, it would be highly undesirable to elevate the
status of all attributes or forms of intellectual property rights to that of human rights
regardless of whether these attributes or forms have any human rights basis.

As Kal Raustialarecenty not ed, oO0the embrace of [inte
rights advocates and entities . . . is likely to further entrench some dangerous ideas about
property: in particular, that property rights as human rights ought to be inviolable and
oughttoreceie extremely solicitous atten%Anhon from
emphasis of the human rights attributes in intellectual property rights is also likely to
further strengthen intellectual property rights, especially in civil law countries where
judges are more likely to uphold rights that are considered human rights. As a result, the
development of a human rights framework for intellectual property would result in the
undesirable édhuman rightsd ratchetmentf i ntell
would exacerbate the already severe imbalance in the existing intellectual property
system. It might also hamper the growing efforts to use the human rights forum to set
maximum limits of intellectual property protection, thereby enriching the pdbliain
and promoting access to information, knowledge, and essential medicines.

While | am sympathetic to these concerns, the existing international instruments
have recognized only certain attributes of existing intellectual property rights as human
rights > Because onlysomeattributes of intellectual property rights can be considered
human rights, international human rights treaties do not protect the remaining non
humanrights attributes of intellectual property rights or those forms of intellectual
property rights that have no human rights basis. Thus, in a human rights framework for
intellectual property, the human rights attributes of intellectual property rights will
receive its weldeserved recognition as human rights. However, the status of those
attributes or forms of intellectual property rights that have no human rights basis will not
be elevated to that of human rights. As the CESCR reminded governments in its
Statement on Intellectual Property Rights and Human Rights, they have a duty to take
into consideration their human rights obligations in the implementation of intellectual
property policies and agreements and to subordinate these policies and agreements to
human rights protection in the event of a conflict between thé%wo.

Moreover, altlbbugh states have obligations to fully realize the right to the
protection of interests in intellectual creations, their ability to fulfil these obligations is
often limited by the resources available to them and the competing demands of the core
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minimum obigations of other human rights. Indeed, the right to the protection of

interests in intellectual creations has been heavily circumscribed by the right to cultural
participation and development, the right to the benefits of scientific progress, theright t

food, the right to health, the right to education, the right todstrmination, as well as

many other human rights. For example, some commentators have suggested that the right

to the benefits of scientifightingolvedghoeld s &écar
promote socially beneficial applications and safeguard people from harmful applications

of science that v i’®épantieg ot thegurisdictibnysuehrarighti ght s 6
can be translated intordre publicexceptions that aremilar to those found in article

27(2) of the TRIPs Agreeméfiand article 53(a) of the European Patent Converition.

I n fact, article 5(1) of the I CESCR stat
may be interpreted as implying for any State, group oropeasy right to engage in any
activity or to perform any act aimed at the destruction of any of the rights or freedoms
recognized herein, or at their limitation to a greater extent than is provided for in the
present 2Crbusehe ECESCR presumdmt states would not be able to expand
their protection of interests in intellectual creations at the expense of both existing
protection and the core minimum obligations of other human rightss General
Comment No. 17 stated:

As in the case of all othetights contained in the Covenant, there is a strong

presumption that retrogressive measures taken in relation to the right to the

protection of the moral and material interests of authors are not permissible. If any

deliberately retrogressive measures taken, the State party has the burden of

proving that they have been introduced after careful consideration of all alternatives

and that they are duly justified in the light of the totality of the rights recognized in

the Covenartt’

Notwithstanding thesdimitations, there remains a strong possibility that the
status of all intellectual property rights, regardless of their bases, will be elevated to that
of human rights in rhetoric even if that status will not be elevated in practice. Indeed,
intellectual property rights holders have widely used the rhetoric of private property to
support their lobbying efforts and litigatiGhdespite the many limitations, safeguards,
and obligations in the property system, such as adverse possessions, easements,
servitude, irrevocable licenses, fire and building codes, zoning ordinances, the rule
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against perpetuities, and the eminent domain, waste, nuisance, and public trust
doctrines®® The property gloss over intellectual property rights has also confused
policymakers, ydges, jurors, and commentators, even though there are significant
differences between the attributes of real property and those of intellectual pfoperty

Using this line of reasoning, it is, therefore, understandable why some public interest
advocateshae been concerned about the Omarri agebo
rights.

While their concerns are valid and important, the best response to alleviate these
concerns is not to dissociate intellectual property rights from human rights or to cover up
the fact that some attributes of intellectual property rights are, indeed, protected in
international or regional human rights instruments. Rather, it is important to clearly
delineate which attributes of intellectual property rights would qualify as huights
and which attributes or forms of those rights should be subordinated to human rights
obligations due to their lack of any human right basis. In doing so, a human rights
framework will highlight the moral and material interests of individual asthemd
inventors while exposing the danger of increased expansion of those attributes or forms
of intellectual property rights that have no human rights basis at all.

Consider, for example, the growing expansion of corporate intellectual property
rights. Nane of these rights would qualify as human rights, because they do not have any
human rights basis.sAMariaGr een not ed with respect to the
not seem to have been thinking in terms of the corporaisich patent, or the situation
where the creator is simply an employee of the entity that holds the patent or the
c o p y r’iAg pointedtout in the beginning of this chapter, the CESCR also emphasized
the importance of not equating intellectual property rights with the human right
recagnized in article 15(1)(d)’ In distinguishing between the two, General Comment No.

17 pointed out that, while human rigétsncluding the right to the protection of interests
in intellectual creatior focus on individuals, groups of individuals, and comities,

6intell ectual property regimes primarily ©pr
i nv e s t*Becausescorporate entities remain outside the protection of human rights
instruments, O6their entitlemmansrightsoare n

The two strongest claims corporate rights holders could make are as follows: first,
because their intellectual property interests were initially derived from the hiighas
based interests of individual authors or inventors, damage toratepaterests would
jeopardize these individual interests by reducing the opportunities the individuals have
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and the remuneration they will receive; and sectnedause corporate rights holders are
seeking protection on behalf of individual shareholdersthe human rightdased
property interests in their investments, corporate intellectual property rights need to be
strongly protected.

These claims are rather weak. However, even if they are to be acchptedyill
be at least two counteesponses. Et, the reduction of opportunities and remuneration
might not reach the level of a human rights violation. As the drafting history of the
UDHR has shown, the right to the protection of interests in intellectual creations was not
designed to protect the gualified propertybased interests in intellectual creations, but
rather to protect the narrow interest of just remuneration for intellectual [¥bbous, it
is important to distinguish between full and just remuneration, as the right holder may not
recadve the full value of the use of his or her protected corifent.

Second, the core minimum obligation focu
material interests which are necessary to enable authors to enjoy an adequate standard of
| i v 12 Bvgndif. one subisibes to the view that property rights are the best means to
protect these basic interests, there remains a need to define the amount of property rights
needed to protect these basic interests. Article 28 of the American Declaration of the
Rightsand Due s of Man, for example, states that 0
private property as meets the essential needs of decent living and helps to maintain the
dignity of t he i nd¥AsiCtilean ldelegatéiérnanSJantatCnuz  h o me 6 .
observeddr i ng the UDHR drafting process, O6[ 0] wn.
required under this | anguage*lnothéergdrds theot be ¢
right to the protection of interests of intellectual creations only require the pootexti
sufficient intellectual propertpased interests; it does not cover those additional interests
that are generally not required to meet the essential needs of decent living or to maintain
human dignity.

To be certain, countries are free to extenduhgoh nat i onal | egi sl at
r i g-liké grdiection to corporations or other collective entities. As Craig Scott pointed
out, O6[w]ithin the European regional human

than wealthy individuals may bring, and hamdeed brought, claims of violation of their
Ahumano rights before the EuropdlhoughCour t 0
l'itigants Oohave had very | imited success in
European Courtds r el dbathvileelstate éind the furection afonc e p t
pr op e’ theyr dikelihood of success has been greatly enhanced by the recent

%yu, n.2 above, at 10871088.

3c. Krause, OThe Rongniic SotiabandCubupakeRighty: & Texthosk Eide, C.

Krause andh. Rosageds) (2nd rev. ediBoston, Martinus Nijhoff Publisher2001), p. 201.

32 General Comment No. 17, Babove, para. 2.

33 American Declaration, ri1above, art. 23.

3 Morsink, n.12 above, at 145.

®cC. Scott, OMul ti nat i o nrigprudeBce breViolations ®feEsonoanic, Socialraedr gent  J |
Cul t ur al Edariomity Scxiél and Qultural Rights: A TextbpoAk Eide, C. Krause andA. Rosas

(eds) (2nd rev. ediBoston, Martinus Nijhoff Publisher2001), p. 564 n. 3.

% Ibid. As Uma Suthersanegmoi nted out, 6The property provision wun
Human Rights] is qualified in that deprivation or thpdrty use of property is expressly allowed for
Apublic interesto or fdAgeneral i nt enateral Pablic itesestons . 6 U.
Rul e? Human Rights and | Gopywighthaad Free Bpedch: Campayative gnid t Lawb



judgement ofAnheuseiBusch, Inc. v. Portugalin which theGrand Chamber of the
ECHR held that Article 1 protects both registered marig trademark applications of a
multinational corporatior’,
Thus, to ensure that corporate intellectual property rights will not be ratcheted up
through their association with human rights, it is important to distinguish between
corporate actors that hagseanding to bring human rights claims and those that actually
claim that their Ohumandé rights have been v
beneficial at times, to allow corporate actors to bring human rights claims on behalf of
individualswho< rights have been violated, it is disturbing that these actors can actually
claim that their 6huma dackDonnellylput & emipreaticaly, b een vi
6[cl]ollectives of all sorts hadvcannan@@dny and v
humaa rights, unless we s¥fbstantially recast t
Second, General Comment No. 17 clearly distinguished between fundamental,
inalienable, and universal human rights and temporary, assignable, revocable, and
forfeitable intellectual property rights. Imaking this distinction, the comment seems to
suggest that human rights instruments do not cover the protection of transferable
interests® instead, it focuses on what Cassin described as the right that would survive
6even after suchas Wec&mert e scommo®y pmroper
Thus, the recognition of the human rights attributes of intellectual property rights may
challenge the structure of the traditional intellectual property system. In the copyright
context, for example, such recagon will encourage the development of an author
centred regime, rather than one that is publiseatred. Many publishers, therefore, are
likely to find unappealing the human rights framework for intellectual property.
Indeed, the recognition of the ham rights attributes of intellectual property
rights may further strengthen the control of the work by individual authors and inventors,
thus curtailing corporate control of intellectual creations as recognized by the ICESCR.
The right to the protection ahoral interests in the intellectual creations, for example,
already exceeds the standards of protection offered under U.S. intellectual property laws.

As LaurenceHelfer put it:
A human rights framework for awutdheesr s6 ri ghts i
protective than the approach endorsed by copyright and neighboring rights regimes.
It is more protective in that rights within the core zone of autonomy [that is protected
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by the human rights instruments] are subject to a far more stringent bmgdéast
than the one applicable contained in intellectual property treaties and national laws. It

is also | ess protective, however, in that a st
lying outside of this zone or, if it does recognize such additioglals, it must give
appropriate weight to other social, economi c,

interest in access to knowledde.

When the United States pushed for the TRIPs Agreement, it paid special attention
to ensure that havérghtd @ obiigatisns ariddr thia Agreement in
respect of the rights conferred under Articleiséof that Convention or of the rights
derived 2 tne doirgf 90,0 iméuccessfully avoided being subjected to the
mandatory dispute resolution process disputes over inadequate protection of moral
rights, even though it continues to bear moral rights obligations under the virtually
unenforceable Berne Convention.

While the strong protection of moral interests in intellectual creations may
surprise corprate rights holders, it may also limit access to protected materials and
frustrate projects that facilitate greater unauthorized recoding or reuse of existing creative
works. Indeed, General Comment No. 17 included a more stringent test than the three
step test laid out in the Berne Convention, the TRIPs Agreement, and the WIPO Internet
Treaties® Article 13 of the TRIPs Agreement, for example, outlined the tkree test
by stating that the WTO member states Osha
exclusive rights to certain special cases which do not conflict with a normal exploitation
of the work and do not unreasonably prejudice the legitimate interests of the right
hol §¢if @&ewi se, article 30 permits mettber st at
exclusive rights conferred by a patent, provided that such exceptions do not unreasonably
conflict with a normal exploitation of the patent and do not unreasonably prejudice the
legitimate interests of the patent owner, taking account of thenhegéiinterests of third
par t®i es 6.

Compared to these two provisions, General Comment No. 17 provided a much
more stringent test. As the Committee statect
in a manner compatible with the nature of these rightst pursue a legitimate aim, and
must be strictly necessary for the promotion of the general welfare in a democratic
society, in accordance #intadditiomrthey mlsebe 4 o f t
proportionate and compatible with other provisions andtmffer a least restrictive
means to achieve the go&fld)nder certain circumstances, Ot t
may . . . require compensatory measures, such as payment of adequate compensation for
the use of scientific, literary or artisticproductis i n t he fublic interesit
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1. Institutional Capture

The second challenge concerns the undesirable capture of the human rights forum
by intellectual property rights holders. Because rights holders and their supporting
developed countries are rich, poWwr and organized, their greater resources and
stronger organization and negotiation skills may enable them to capture the human rights
forum to the detriment of less developed countries, traditional communities, and the
disadvantaged. Such institutioneapture would make the human rights forum less
appealing for voicing concerns and grievances in the intellectual property area and for
mobilizing resistance to increased intellectual property protection.

Indeed, it is not infrequent to hear that some guwents of small countries have
to give up participation in international fora due to their lack of resources. As Gregory
Shaffer r e c o u n thasdd: enviito@meatal NGO dhe nFoundation for
International Environmental Law and Development[,] . . .otiated a deal with a
developing country, Sierra Leone, to represent it before the [WTO Committee on Trade
and Envi 7 okewse,ddhd McGinnis and Mark Movsesian pointed out that
6some developing nations | aomkheseforaandthsour ces
have resorted to using nongovernmental organizations (NGOs) to represent their
intetrestso.

Rights holders can generally capture the human rights forum in two ways. First,
they can lobby their governments to aggressively protect ititeiests. Indeed, because
intellectual property remains one of the key export items for many developed countries,
the governments of these countries are likely to find a coincidence of their interests with
those of the rights holders. A case in poirthis aggressive push for the establishment of
the TRIPs Agreement by the United States and the European Communities. As Susan Sell

described:

In the TRIPS case, private actors pursued their interests through multiple channels

and struck bargains with multg actors: domestic interindustry counterparts,

domestic governments, foreign governments, foreign private sector counterparts,

domestic and foreign industry associations, and international organizations. They

vigorously pursued their IP objectives at pdissible levels and in multiple venues,
successfully redefining intellectual property as a trade fSsue.

Second, rights holders can influence developments in the human rights forum
through direct participation, indirect participation (via financial support the
establishment of front organizations), or even collaboration efforts. As two commentators
related concerns over the establishment of pybiiate partnerships in the public health
area.:
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In relation to the UN, fears arise that inadequately mardtaelations with the
commercial sector may subordinate the values and reorient the mission of its organs,
detract from their abilities to establish norms and standards free of commercial
considerations, weaken their capacity to promote and monitor iticerala
regulations, displace organizational priorities, and inducecselorship, among
other things. Interaction, it is argued, may result in these outcomes, not just because
the sectors pursue opposing underlying interests, but because the UN, taying v
limited resources, may face institutional capture by its more powerful pattners.

Today, 0t he movement towards human ri ght
has [remai ned] ®Thus,itis undenstandgblke ivHy mani eomrhentatdys.
and activists are concerned that intellectual property rights holders might be able to
capture the human rights forum, thus taking away from less developed countries an
important venue to voice their concerns and grievances in the intellectual property area.

Such institutional capture also would make it difficult for them to have access to a forum
60to generate the political groundwor k neces
|l awmaking in th® WTO and WI PO6.

There are several responses, however. Eogshe extent that the rights holders,
transnational corporations, and other hostile players are exploring strategies to create
tactical advantages in the human rights forum, such political manoeuvring and strategic
behaviours have already been takingcplaAlthough rights holders and transnational
corporations continue to prefer such fora as the WTO and WIPO, they have paid more
attention to other fora, such as the human
sufficiency of their own efforts, that,iselfimplementation of human rights standards,
and [remain] strongly resistant to establishment of enforcement or even accountability
and transpar &theyylsopry lmardeodparsuade 6thers of approaches that
would be beneficial to their iatests while at the same time seeking to reduce the impact
of human rights instruments on their business activities.

Their actions are understandable, because governments have duties to regulate
activities of private actors as part of their internationainhn rights obligations. As
Gener al Comment No. 17 stated, 6[w]l]hile onl
accountable for compliance with its provisions, they are nevertheless urged to consider
regulating the responsibility resting on the privatesibess sector, private research
institutions and otherne8t at e actors to respect the right
of the ICESCR? For example, states can be found to violate the Covenant by either
action (such as when cotpbraigns] to enmestibg previditgr an s n at
conditions which violate human rights, including-fagee havens and prohibition of trade
union a9tiovi iineasdi on (such as when they o6f aj

K. Buse and A.iPWaxmhae, H6RuLUbhi Partnershi Bdletn A Strate
of the World Health Organizatiqr’50.

3 Scott, n.35above, at 563.

L. R. Helfer, O6Regime Shifting: The TRIPS Agreement a
Property L awmarale Jougnal of(nBehdidnal LaRb9.

®R. Falk, o6l nterpreting the alnntRd rg@abadirdton amd Hum&l obal Mar
Rights A. Brysk (ed.)Berkeley, University of California Press, 2002), ppi. &5.

%% General Comment No. 17, Babove, para. 55.

A.Eide 6Obstacl es rasue Hsb kihuse andRosaBre3labave, at 559.
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in place which prevent or mitigateh e h a r ms *%)i As ProfessoisDorinelly nivted,
Oa state that does no active harm itself [
protecting individuals against abuses by oth

Second, even if the rights holdexse trying to capture the forum, it is unclear if
they will succeed. The human rights forum is more robust than one would expect, and
institutional capture of a robust forum has not been easy. At present, the forum provides
significant safeguards to protethe poor, the marginalized, and the less powerful. Thus
far, nongovernmental organizations and less developed countries are well represented in
the human rights forum. They also have been more active than transnational corporations
and their supporting eveloped countries, which often find alien the human rights
language and the forum structure. Moreover, the discussion of human rights norms may
even help less developed countries make a convincing case to their developed
counterparts of the need for rdbahtion of interests in the existing intellectual property
regime. As Professor Helfer pointed out:

By invoking norms that have received the imprimatur of intergovernmental

organizations in which numerous states are members, governments can more

credibly argue that a rebalancing of intellectual property standards is part of a

rational effort to harmonize two competing regimes of internationally recognized

Arights, 0 i-imesestedaatemp fo distort sraale riles or to free ride on

foreign creatrs or inventor§’

Third, it may not necessarily be bad to include corporations and other rights
holders in the forum. The human rights forum includes many different issues, which
range from the right to health to the right to food to the right to educalioday, the
development of intellectual property laws and policies is no longer just about intellectual
creations; it has, indeed, affected many areas that are related to other human rights,
including agriculture, health, the environment, educationuriltfree speech, privacy,
and democracy. The inclusion of intellectual property rights holders in the human rights
forum, therefore, would create an opportunity to educate them on the adverse impact of
an unbalanced intellectual property system. It woalsb broaden their horizon by
encouraging them to develop a holistic perspective of issues concerning many different
human rightd a perspective that is quite different from the one that narrowly focuses on
profit maximization.

Fourth, even though statesmain the central players in the human rights system,
that system has been changing. As a result, there is a growing and conscious effort to
directly engage private actors, in particular transnational corporatidnsthe 1999
World Economic Forum, U.N. $eetaryGeneral Kofi Annan challenged business

8 Scott, n.35above, at 568.
9 Donnelly, n.38 above, at 37.

L. R. Helfer, O6Human Rights and I ntell eMinnesstal Proper:t
Intellectual Property Revievb8.

®p. Al ston, 6Ships Passing in the Night: The Current
Seen Throughthelkes of the Mil |l enni um DkKumanlRgmsnQarterly7&io al s6 ( 2 0 (

770. On the relationship between human rights obligations and private actors, see AHBmyak, Rights

and Private Wrongs: Constructing Global Civil Socidtyew York, Routledg, 2005); A. Clapham,

Human Rights in the Private Sphéf@xford, Clarendon Press, 1993); M. Emberlafide Human Rights of

Companies: Exploring the Structure of ECHR Protec{Oxford, OUP, 2006)S . R. Ratner, 06Corpor
and Human Rights: A Theory &fe g a | Re s ponsiYalklLavfoyrHagld43b4p0 1) 111
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leaders to join an international initiative called the Global ComaEhis initiative
brought hundreds of companies together with U.N. agencies, labour, and civil society to
support universal principles ime areas of human rights, labour, the environment, and
anticorruption®® The following year, the Organisation for Economic-Geration and
Development adopted the Revised OECD Guidelines for Multinational Enterprises in its
annual ministerial meeting inafs®* In August 2003, the U.N. SeBommission on the
Promotion and Protection of Human Rights established the Norms on the Responsibilities
of Transnational Corporations and Other Businesses, which states:

Within their respective spheres of activity amflience, transnational corporations

and other business enterprises have the obligation to promote, secure the fulfilment

of, respect, ensure respect of and protect human rights recognized in international as

well as national law, including the rights amderests of indigenous peoples and

other vulnerable groups.

While these developments remain in their early stages and their effectiveness has
been questione¥,it is very likely that this trend will continue and expand as the world
becomes increasingly labalized and as transnational corporations become more
important in the present statentred system. Indeed, as the -®ldmmission recognized,
6new international human rights issues and
transnational corporatienand other business enterprises often are involved in these
issues and concerns, such that further starsktitthg and implementation are required at
this time a¥fd in the futurebd.

Finally, despite the foregoing challenges, there are tremendous betoefits
advancing a dialogue with intellectual property rights holders in the human rights forum.
For example, the language used in this dialogue may eventually find its way to other
intellectual propertyelated fora, such as the WTO or WIBndeed, as Profsor
Helfer pointed out, the new intellectual propertyated lawmaking initiatives completed
or currently underway inthe United Nations Educational, Scientific and Cultural
Organization (UNESCO) the World Health Organization, and WIPO have already

utli zed approaches that 6are <closely aligned
intell ectual property reflected i n t he Cl
62 U. N. Gl obal Compact, 6 What I s the
<http://www.globalcompact.org/AboutTheGC/index.html>, 12 July 2007.

¥l bid.; 6The Ten Principlesd <ht t pnPhntipesindexhtmi>bal c o mpac
12 July 2007.

% Organisation for Economic Gaperation and Developmerithe OECD Guidelines for Multinational

Enterprises: Revision 20Q@aris, Organisation for Economic ©peration and Development, 2000).

% Economic and SociaCouncil SubCommission on the Promotion and Protection of Human Rights,

Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard

to Human Rights, 13 August 2003, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2.

®0On theGl obal Compact and corporate social responsibili
Corporations Responsi bl e Uiasengs Intematienal raedtCoroparative L awd  ( 2
Law Review2855 0 6 ; 6Symposi um, The U.idity forGHurnan RightsQ.aborp a c t : Re ¢

Rel ations, and the Envir on m€omellntemationalteeviJaumakddly Nat i on s ¢
554,

" Responsibilities of Transnational CorporationsgHabove, pmbl.recital 12.

®p, K. Yu, ©6Currents and Crosscurrents in lbyola I nternat

of Los Angeles Law Revied28 429.
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st at e hehe draftérs of the agreements not only cited to or drew support from
international huran rights instrument€ but also carried with them the usual scepticism
among human rights advocates that strong intellectual property protection has only
limited benefits for less developed countriés.

The language and the dialogue may also help couritriéiseir negotiation of

future intellectual property treaties. For
Gener al Comment No. 17 O6provide a templ ate
oppose expansive intellectual property protection standardspiernment more human

rightsf ri endl y st andar ds’Inthe shatioe iof theseadmplates,a | | a w
countries may be able to improve their negotiation positions and demand more access to
protected material s. Those rhe presprudencedott 1 on's

WTO dispute settlement panels, which are likely to confront arguments that the TRIPs
Agreement should be interpreted in a manner that avoids conflicts with nonbinding norms
and harmonizes the objectives of the international intellegiwglerty and international
human rigH%s regi mesbo.

Indeed, countries have been relocating to more sympathetic fora to create tactical
advantages for themselvE'sAs a result, intellectual property issues have been explored
and discussed in many differemeégimes, thus forming what | have coined the
i nternational i nt el | é°Thisuegime cpmpteypirciudes/notr e gi me
only the traditional international intellectual property regime, but also those other
international regimes or fora in wiantellectual property issues play a growing role or
with which formal or informal linkages have been established.

In addition, there have been increasing activities in the WTO and WIPO exploring
the relationship between intellectual property and humaghtsi For example, in

% Helfer, n.2 above, at 1001.
" For example, the predite to the Convention on the Protection and Promotion of the Diversity of

Cul tural Expressions states that the instrument 6cel
realization of human rights and fundamental freedoms proclaimed ldrtiversal Declaration of Human
Rights and other wuniversally recognized instrumentso

Diversity of Cultural Expressions, pmbl., recital 5, 20 October 2005. Article 2(1) of the Convention lists the
principle of respect for human rights and fundamental freedoms among one of its guiding principles.
Article 2(1) states further:
Cultural diversity can be protected and promoted only if human rights and fundamental
freedoms, such as freedom of expression, infoomadnd communication, as well as the
ability of individuals to choose cultural expressions, are guaranteed. No one may invoke
the provisions of this Convention in order to infringe human rights and fundamental
freedoms as enshrined in the Universal Detilanmaof Human Rights or guaranteed by
international law, or to limit the scope thereof.
Ibid. art. 2(1).
"I Helfer, n.2 above, at 980.
2 bid. at 1000.

2 bid.

" bid. at 974 975; Helfer, n54 above, at 59; Raustiala, 14 above, at 1027.

“P.K. Yu, o6lnternational Enclosure, the Regime Compl ¢
Michigan State Law ReviewetseqThe ter m &ér egi me compl exd was derived
Victor, 6The Regi me Compl ex f dntern®idnal ©Otganicadon27/9.i ¢ Resour

David Leebron has also used the termsocdqrRdlO®2me r%6 e
American Journal of International Lavi 8.
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November 1998, WI PO conducted a panel di sc
Human RS Tie WEOO in particular the TRIPS Council, has also paid closer

attention to the lack of access to patented pharmaceuticals in light oAIBIS/

tuberculosis, and malaria pandemics in Africa and other less developed cdirgtiek.

attention eventuallyresulted in the adoption of the Doha Declaration on the TRIPS
Agreement and Public Heafthand a recenprotocol to formally amend the TRIPs

Agreement by adding a new articleb®d’® Had these alternative activities not raised

concerns and provided the needed counterbalancing language, the Doha Declaration that
sparked off a number of changes to the international intellectual property sysgimn mi

not have been adopté&Y.

V. Cultural Bias

The final chall enge concerns tWesternf r amewo:
cultures and traditional communities. In recent years, policy makers and commentators
have discussed how the human rights instntséave failed to protect the interests of
nonWestern countries and indigenous communities. As they noted, many of the rights
included in the UDHR and the ICESCR articulate and reinforce values that have prior
existence in the West and, therefore, hawetéd applicability in countries in the nen
Western world®™ The climax of this cultural relativist movement came when Asian
countries adopted the Bangkok Declaration at the Asian preparatory regional conference
before the World Conference on Human Rigits1993%% Although the Bangkok
Declaration did not articulate the @fti scussed O0Asian values®éo, it
owhil e human rights are wuniversal i n nature

*World Intellectual Property Organization, Panel Discussion on Intellectual Property and Human Rights
Geneva, 9 November 1998, <http://www.wipo.int/tk/en/hr/paneldiscussion/papers/index.html>y12 Jul
2007.

7On TRIPS developments in relation to access to medicinedlesggiating Health: Intellectual Property

and Access to MedicingB. Roffe,G. Tansey and DVivas Eugui(eds) (London, Earthscan, 2800 F.M.
Abbott, O6The WTO Mddi cPihmeasmaRewitdicad: TWoarde and t he Pr
(2005) 99 American Journal of International Lgw3173 5 8 ; P. K. Yu, 6The I nternat
Mo v e ment 0 Indigh®Ll&aw Jourr&lB27 907.

World Trade Organization, Declaration on thelPR Agreement and Public Health of 14 November
2001, para. 7, WT/MIN(01)/DEC/2, (2002) 41 ILM 75bhe Doha Declaration delayed until January 1,
2016, the formal introduction of patent protection for pharmaceuticals and of the protection of undisclosed
requlatory data.

9 Council for TradeRelated Aspects of Intellectual Property Rights, Implementation of Paragraph 11 of
the General Council Decision of 30 August 2003 on the Implementation of Paragraph 6 of the Doha
Declaration on the TRIPS Agreement and Rublealth: Proposal for a Decision on an Amendment to the
TRIPS Agreement, IP/C/41, 6 December 2005. If adopted, artitdes @buld allow those WTO member
states that had insufficient or no manufacturing capacity to import generic versions-pateoh
pharmaceuticals.

%'yu, n.68above, at 41415.

8. 0n the tension between human rights and-Wastern cultures, se®A. An-Naim (ed.),Human Rights

in CrossCultural Perspectives: A Quest for Consenglhiladephia, University of Pennsylvania Press,
1992), and other sources citiadra note83.

82World Conference on Human Rights, Regional Meeting for Asia, 29 Marajpril 1993, Report of the
Regional Meeting for Asi of the World Conference on Human Rights, 7 April 1993, U.N. Doc.
A/Conf.157/PC/59.
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dynamic and evolving process of internatiomeorm-setting, bearing in mind the
significance of national and regional particularities and various historical, cultural and
religious ®%ackgroundsé.

This plea for cultural sensitivity is not new. Indeed, when the UDHR was being
drafted, the American Ahtopological Association sent a long memorandum to the
Human Rights Commission, expressing their concern, or even fear, that the Declaration

woul d become an ethnocentric document. As t|
the now infamous 1947 memochim, 6t he pri mary task confronti
draw up a Declaration on the Rights of Man is . . ., in essence, to resolve the following

problem: How can the proposed Declaration be applicable to all human beings, and not
be a statement of rights caeed only in terms of the values prevalent in the countries of
Western Europ®® and America?b6
Notwithstanding these cultural concerns, the human rights instruments do not
seem to dictate a certain level or modality of protection, as far as the right to the
protection of interests in intellectual creations is concefnidfact, the drafting history
strongly suggests that the drafters were determined to create a universal document and
reluctant to introduce language that was tailored toward a particutardbpolitical or
economic systerff It was, therefore, no surprise that John Humphrey, the director of the
Division on Human Rights at the United Nations who was heavily involved in drafting
the UDHR, recalled in his memoirs that Chinese deleBategchunChangé s uggest ed
that [he] put [his] other duties aside for six months and study Chinese philosophy . . .
[ i mpl ying] that Westerfi influences might be
Indeed, commentators have underscored the diverse cultural and religious
backgrounds of govemental representatives participating in the drafting. Based on one

8 |bid. para. 8. On Asian values and the Bangkok Declaration, see D.A.HBsl,Meets West: Human
Rights andDemocracy in East Asi@Princeton, Princeton University Pee2000); W.T. de Bary and W. Tu
(eds), Confucianism and Human Riglitéew York, Columbia University Press, 1998); W.T. de\Bar
Asian Values and Human Rights: A Confucian Communitarian Perspe@@aenbridge, Harvard
University Press, 1998); J.R. Bauerdad.A. Bell (eds), The East Asian Challenge for Human Rights
(Cambridge, Cambridge University Pred999); M.C. Davis (ed.)Human Rights and Chinese Values:
Legal, Philosophical, and Political Perspectividéew York, Oxford University Press, 1995); M.Davis,

LConstitutionalism and Political Cul ture: The Debate
Harvard Human Rights Journall09 147 K. Engl e, 6Cul ture and Human Ri
Debat e i (R00Q32iNéeweYork Bniversity Journalf International Law andPolitics, 2911 333; R.

Peerenboom, 6éBeyond Universalism and Relativism: The

14 Indiana International and Comparative Law Revjdi8 5 ; S.S. C. Ta Culturég dhdtea n Ri ght s
Singpor e Examp IMe@ill LawiJOudné| )43 Z8D.

% American Ant hropol ogi cal Association, Amé&iGh at ement
Anthropologist 539 543.

% yu, n.2 above, at 10831.092.

8 Morsink, n.12 above, at 149.

87J.P. HumphreyHuman Rights and the United Nations: A Great AdventDebbs Ferry, Transnational

Publishers;1983), p.29. Some commentators, however, etiGemgreed wi-t
Johnson, for exampl e, not ed, 6Those members- of the |
European countries were, themselves, largely educated in the European tradition, either in Europe or the

United States or in the institutions estab&d in their own countries by representatives of European

col oni al powers. 6 M. G. Johnson, 60A Magna Carta for
Human Rights&é6 in M. G. Thé OriivarsaloDeclastiod of HBumanSRjgt A Histoey s

of Its Creation and Implementation, 194898 (Paris, UNESC01998), pp. 4647.
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comment at or 6 s evéncoll thea memben natiodst stoodrirt the Judeo

Christian tradition, eleven in the Islamic, six in the Marxist, and four in the Buddhist

t rad P Mireome r | 6A[ w] esternd states . . made

t he Uni ver s#andtheSolienandaliatin dmedican countries domlnated the

discussion in economic, social, and cultural rights. A diverse array of governments,

intergovernmental and nongovernmental organizations, and private entities also

participated widely in the drafting proceS€ven when countries, in particular those

from the Eastern bloc, abstained from voting for the final adoption of article 27 of the

UDHR andarticle 15 of the ICESCR, they were able to influence the outcome by joining

the discussions, submitting comments, drafts, and amendments, and participating in some

of the preliminary voting>Thus, as Lebanese delegate Charl

geresis of each article, and each part of each article, [in the UDHR] was a dynamic

process in which many minds, interests, backgrounds, legal systems and ideological

persuasions played the¥#r respective deter min
In the end, the documents and thaiafting processes were not marred by the

del egatesd differences, but united by their

out, what was <cruci al for the principal fra

all human beings. Their starting pointasvthe simple fact of the common humanity

shared by every man, woman, and child on earth, a fact that, for them, put linguistic,

racial, religious, and other %dhus fitéssnences i r
surprise that General Comment No. @ sted t hat the I CESCR is ne
political and economic systems . . . and its principles cannot accurately be described as

being predicated exclusively upon the need for, or the desirability of a socialist or a
capitalist system, or a mixed, rteally planned, or laissdaire economy, or upon any
ot her parti®ular approacho.

While the drafting history provides important evidence to dispel complaints about
the fact that the right to the protection of interests in intellectual creations hasdgnor
interests in noftWestern countries, the concerns about its inability to accommodate the
needs and interests of traditional communities require a different response. After all,
indigenous groups are not what the drafters of the International Bill ofsRiglal in mind
when they drafted the documents. As General Comment No. 17 noted, the words

6everyoneo, 6heod, and O6authordé o6indicate th

believed authors of scientific, literary or artistic productions to beralagpersons,

without at that time realizing® hat they cou
The double use of the definite article |

cul tural |l ife of the communityod,ultuwaslifecompar ec

8 Morsink, n.12 above, at 21.

8 Donnelly, n.38above, at 22 n. 1; J.W. Nickdllaking Sense of Human Rights: Philosophical Reflections

on the Universal Declaration of Human RigliBerkeley, University of California Presk987), p. 67.

% Morsink, n.12 above, at 9.

*Hpid. at 21.

%2 Glendon n.40 above, at 225.

% pid. at 232.

% Committee on Economic, Social and Cultural Rights, General Comment No. 3: The Nature of States
Parties Obligations (Art. 2, Par. 1), para. 8, U.N. Doc. E/1991/23, 1drjssr 1990.

% General Comment No. 17, Babove, para. 7.
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N oA

of his or her community, 06 *AdJshannddersinkayed t h
observed, o6[a]rticle 27 seems to assume that
which one identifies culturally is the dominant one of the nastate. There is no hint
here of mul ti culIiufac Morsinkhas showp comvineidgly whyo .
historical memories, political circumstances, concerns of the colonial powers, and the
lack of political organization had caused the UDHR drafteresmit a provision on the
right to protect minoritie§®

To make things more complicated, many commentators have pointed out
accurately that the existing intellectual property regime has ignored the interests of those
performing intellectual labour outsidteh e West er n model , such as
culture and medical knowledge, collectives practicing traditional artistic and musical
forms, or peasant cul ti V'®y emplasizing individualuabl e ¢
authorship and scientific achiement over collective intellectual contributions, the
drafters of the UDHR and the ICESCR seemed to have subscribed to the traditional
Western worldview of intellectual property protection.

Nevertheless, the fact that the drafters might not have foreseesxtinsion of
article 27 of the UDHR and article 15(1)(c) of the ICESCR to traditional communities or
other groups of individuals does not mean that the documents cannot be interpreted to
incorporate collective rights. To begin with, human rights instnimecontain
considerable language that allows one to explore collective rights. Although article 27 of
the ICCPR, as compared to a provision in the UDHR or the ICESCR, is the only article in
the International Bill of Rights that specifically addresses thétural rights of
minorities,'® references to cultural participation and development appear in many
international and human rights instruments, including the U.N. Charter, the UNESCO
Constitution, the Declaration of the Principles of International Culthcabperation, the
Convention on the Rights of the Child, the Convention on the Elimination of All Forms
of Discrimination Against Women, and the International Convention on the Elimination
of All Forms of Racial Discriminatiofr’*

In addition, the Internatnal Bill of Rights has undertaken a collective approach
t o speci fic r i gdeterminationi maromid, i soapl adds eultuiral
development, communal ownership of property, disposal of wealth and natural resources,
and intellectual property right82As Donald Kommers pointed out in his comparison of
the German and U. S. Constitutions, there car

% Morsink, n.12 above, at 269.

" Ipid.

8 |pid. at 269 80.

% Bellagio Declaration, reprinted in J. BoyBhamans, Software and Spleens: Law and the Construction of

the Information SocietyCambridge, Harvard University Press, 1996), (8.19

WArticle 27 of the | CCPR provides: 6Iln those States
exist, persondelonging to such minorities shall not be denied the right, in community with the other

members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their

own | anguage. 6 | nt er nat tica Rights artC2y v1é Deaember 1966, (I976y999 and P
UNTS 171.

Mg, A. Hansen, O6The Right to Take Part in Cultural L
Related to Article 15(1)(a) of the International Covenant on Economic, Social and CulturaldRight:

Chapman and Russell, h7 above, at 282.

192 |bid. at 288.
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